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S. 637, INDIVIDUAL FISHING QUOTA ACT OF
2001

WEDNESDAY, MAY 2, 2001

U.S. SENATE,
SUBCOMMITTEE ON OCEANS AND FISHERIES,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:31 a.m. in room
SR-253, Russell Senate Office Building, Hon. Olympia J. Snowe,
Chairman of the Subcommittee, presiding.

OPENING STATEMENT OF HON. OLYMPIA J. SNOWE,
U.S. SENATOR FROM MAINE

Senator SNOWE. The hearing will come to order.

Before I begin, I would like to welcome all the witnesses and my
colleagues and others in attendance today to this most important
hearing. Before I deliver my opening statement, it is my pleasure
as well as my privilege to introduce to you the Senate Majority
Leader, Senator Trent Lott, who is going to give a statement. I
really appreciate the Leader being here this morning. I know you
are so busy with your schedule and I appreciate your taking the
time to stop by and deliver a statement. Welcome.

STATEMENT OF HON. TRENT LOTT,
U.S. SENATOR FROM MISSISSIPPI

Senator LoTT. Well, thank you very much, Madam Chairman.
We appreciate the fact that you are having this hearing, and I am
quite pleased that you are the chairman of this Subcommittee on
Oceans and Fisheries. Of course, living on the Gulf of Mexico, I
care an awful lot about our fisheries nationwide and in the region.
I know that you have the same concerns there in Maine and that
part of the United States.

Fisheries is an important part of our economy in this country
and certainly in the Gulf of Mexico, and what we want to try to
do is to be helpful to the fisheries industry, make sure we have a
balanced approach that does allow our commercial fishermen to
make a living and our recreational fishermen to have an oppor-
tunity to enjoy our waters, and also reasonable practices for con-
servation purposes and make sure that we do not deplete or de-
stroy resources. So this is a delicate balance.

Unfortunately, in the Gulf we have had a hard time maintaining
that balance and we have sometimes had problems with the Na-
tional Marine Fisheries and even the Gulf Regional Fisheries
Council trying to get a balance and trying to get reasonable and
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livable activities from them. So I think to have a hearing on this
bill is timely. I appreciate the fact that you have developed one. I
would be very interested and will review the testimony of the wit-
nesses here. You have a very good group of witnesses lined up.

I am particularly pleased to welcome Mrs. Harlan Kay Williams
from my home area. She is a very articulate spokesperson for the
Gulf and she has been willing to give time, and has a very patient
husband that allows her to make trips like this and speak up for
the commerecial fisheries industry and fisheries as a whole.

Just so you will all know, every time that I meet with Secretary
of Commerce Evans the first thing I say to him is: Think fish. So
now I saw him the other day and he said: I am thinking fish, I am
thinking fish. And I got a letter from him with a little fish drawn
at the bottom. So I think we are making progress with our new
Commerce Secretary, and I look forward.

I will not get into commenting further or even submitting ques-
tions at this point. I will stay as long as I can, but I look forward
to seeing what the witnesses have to say. Thank you, Madam
Chairman.

Senator SNOWE. Thank you. Well, I thank you very much, Lead-
er, for your comments and your interest in support of this very
vital industry to our respective regions of the country and to the
Nation as a whole.

This hearing will address one of the most difficult policy ques-
tions in fisheries management, the use of IFQ’s. In particular, the
Subcommittee will focus today on S. 637, the Individual Fishing
Quota Act of 2001, that I introduced along with Senator McCain.
The IFQ Act amends the Magnuson—Stevens Act to authorize the
establishment of a new individual quota system after the current
moratorium expires on October 1st of 2002.

Last year, I introduced legislation to reauthorize the Magnuson—
Stevens Act and extend the moratorium on new IFQ programs for
3 years until 2003. Congress ultimately extended the moratorium
for 2 years, through fiscal year 2002, with the help of Members of
this Subcommittee. It is my hope that the combination of the mora-
torium extension and discussions of the legislation before us today
will provide fishermen and fisheries managers time to prepare for
the possibility of using IFQ’s as a management option.

However, I want to make one thing clear today. The legislation
we are considering will in no way force IFQ’s upon any regional
management council or fisheries. S. 637 is not a mandate to use
IFQ’s. We have introduced this bill to begin the necessary dialogue
before Congress can authorize the councils to develop new IFQ’s.
I expect to hear from a wide range of stakeholders who will help
the Subcommittee shape the final legislation.

We all know that IFQ programs can drastically change the face
of fishing communities and fishery conservation and management
regimes. Therefore, this legislation needs to be developed in a care-
ful and meaningful way. This bill sets conditions under which new
IFQ’s may be established and ensures that any council that estab-
lishes new IFQ’s will promote sustainable management of the fish-
ery, require fair and equitable allocation of individual quotas, mini-
mize negative social and economic impacts on local coastal commu-
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nities, and take into account present participation and historical
fishing practices of the relevant fishery.

Additionally, the bill requires the Secretary of Commerce to con-
duct a double referendum to ensure that those most affected by
IFQ’s will have the opportunity to formally approve both the initi-
ation and the adoption of any new IFQ program.

The legislation does not authorize fish processing companies to
hold IFQ’s. I am certain this is one of the areas that will be the
subject of considerable debate. Likewise, the legislation does not
currently allow IFQ’s to be sold, transferred or leased, and this too
will also be the subject of extensive discussions here today.

The IFQ Act requires participation in the fishery in order for a
person to hold quota. It permits councils to allocate quota shares
to entry level fishermen, small vessel owners, or crew members
who may not otherwise be eligible for individual quotas.

Finally, the bill acknowledges that fishing is a dangerous and
risky business and there is always the possibility that undue hard-
ship may occur. Therefore, the bill allows for the suspension of the
non-transferability requirements by the Secretary on an individual
case-by-case basis.

Over the past one and a half years, the Subcommittee on Oceans
and Fisheries has traveled across the country, holding six hearings
on the reauthorization of the Magnuson-Stevens Act. We heard offi-
cial testimony from over 70 witnesses and received statements from
many more stakeholders during open microphone sessions at each
field hearing. Additionally, the Maine Fishermen’s Forum held an
informative all-day session on IFQ’s on March 1st of this year.

The IFQ Act of 2001 incorporates many of the recommendations
that were made across the country, especially from those men and
women who fish for a living and those who are most affected by
the laws and its regulations.

Finally, this legislation specifically incorporates a number of rec-
ommendations from the 1999 National Academy of Sciences report
on IFQ’s and provides councils with the flexibility to adopt addi-
tional National Academy of Science or other recommendations. As
with other components of the fishery conservation and manage-
ment system, there is no “one-size-fits-all” solution to IFQ pro-
grams. Therefore, this bill sets certain conditions under which
IFQ’s may be developed, but at the same time, it clearly provides
the regional councils and the affected fishermen with the ability to
shape any new IFQ program to fit the needs of the fishery if such
a program is desired.

Unfortunately, successful fisheries conservation and management
seems to be the exception and not the rule. The decisions that fish-
ermen, regional councils, and the Department of Commerce make
are complex and often depend on less than adequate information.
It is incumbent upon the Congress to provide the variety of stake-
holders with the ability to make practical and informed decisions.

At a later date I will introduce additional legislation to amend
the Magnuson—Stevens Act to address the fundamental problems in
fisheries management—a lack of funding, a lack of basic scientific
information, and the need to enhance flexibility in the decision-
making process. For today, the Subcommittee will begin the dia-
logue on new individual fishing quota programs.
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Clearly, I do not presume to offer at the outset a perfect solution
to such a complex concept. Instead, the issue must be resolved
through the appropriate debate and consideration by the Commerce
Committee and the U.S. Senate. I look forward to and anticipate
the full participation of those Senators who have expressed past in-
terest and those who may be new to the debate.

Before I recognize other Members of the Subcommittee—and of
course, we already have with the Leader and others who are going
to be coming, Senator Stevens most especially—I would like to wel-
come our distinguished members of the first panel, and I would like
to invite them to come forward, please. Our first panel will include:
Mr. Pat White, who is the Executive Director of the Maine
Lobstermen’s Association. Pat has come here from Maine today.
Pat is also a Commissioner in the Atlantic State Marine Fisheries
Commission. He has been a fishermen for many years, and I know
that he is very familiar with the IFQ concept, and I look forward
to your testimony, Pat.

Mr. Joe Plesha will be here. He is General Counsel to Trident
Seafoods. Trident is a seafoods company with a processing plant in
Oregon, Washington, and of course Alaska. We also thank you for
being here. He also used to be the Commerce Committee staffer
who handled fisheries. I thank you for being here today.

Next, of course, as the Leader introduced, we have Ms. Kay Wil-
liams, the Chair of the Gulf of Mexico Fisheries Management
Council. Ms. Williams is a representative of the Gulf commercial
fishing sector. We look forward to hearing your views here today
and your own experience in the industry.

We have Mr. Don Giles, President of the Icicle Seafoods. Icicle
is an Alaska-based seafood company which operates processing
plants in Alaska, Washington, and Oregon. Mr. Giles will provide
the Subcommittee his views on IFQ’s and specifically the treatment
of processors under any new IFQ proposal.

Finally, we will hear from Ms. Linda Behnken, the Director of
the Alaska Longline Fishermen’s Association, which is based in
Sitka, Alaska. Ms. Behnken is a commercial fishermen and mem-
ber of the North Pacific Fisheries Management Council, and we
welcome you as well, Ms. Behnken, and thank you for being here
today. We appreciate your hands-on experience on these issues and
more.

So let me begin by starting with your testimony, Pat, and then
we will just go right down the line. Thank you.

STATEMENT OF PATTEN D. WHITE, EXECUTIVE DIRECTOR,
MAINE LOBSTERMEN’S ASSOCIATION

Mr. WHITE. Thank you, Senator Snowe, Senator Lott, for allow-
ing me to speak this morning. Good morning. My name is Pat
White and I am Executive Director of the Maine Lobstermen’s As-
sociation. I also, as the Senator said, serve as Commissioner to
both the Pew Oceans Commission and the Atlantic States Maine
Fisheries Commission, and I am a member of the Marine Fish Con-
servation Network. I began fishing in 1956 and currently work as
a commercial lobsterman when time allows.

I would like to state up front that I am not an advocate of IFQ’s,
but I do realize that quota-based management may be desired by
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some sectors of the industry. I compliment you, Senator Snowe,
and your co-sponsor Senator McCain on your efforts to accommo-
date the wishes of those who favor quota-based management while
being sensitive to those who are not.

In Maine and much of New England, quota-based management
programs are very unpopular as an issue of serious concern to the
fishermen and coastal communities. At this year’s Maine Fisher-
men’s Forum, a significant portion of the agenda was devoted to
this topic. The pros and cons of quota-based management systems
were discussed and recommendations were made for implementa-
tion.

Overall, participants felt that quotas are not an appropriate
management tool for New England because of their effect on fisher-
men, fishing communities, and the health of the resource. We have
watched the Grand Banks of Newfoundland, the premier commer-
cial fishery of the world, and other important fisheries of Atlantic
Canada collapse under quota management in a system very close
to IFQ’s.

It is imperative that you proceed with caution and carefully con-
sider the implications quota management may have on our fish-
eries and fishing communities. I would like to share with you a
very brief summary of the major recommendations which resulted
from our Maine Fishermen’s Forum meeting. In order for quota-
based management to work socially or biologically, it must:

Ensure that creating quota does not privatize the public re-
source; ensure that quotas are not transferable; ensure that any
quota program protects social and economic fabric of coastal com-
munities; establish an equitable system which considers historic
participation, protects the diversity of the fleet, and allows for new
entrants; provide for long-term conservation and availability of the
resource; consider an economic rather than single species manage-
ment approach to the extent possible; include a data collection pro-
gram which provides for timely dissemination of information on the
industry; and set up a review mechanism to allow the program to
be changed or undone if it is not working.

New England fisheries have long been characterized by small
fishing family businesses, able to react to the natural ups and
downs of various species. For example, many of Maine’s lobstermen
fish for lobster in the summer and fall, shrimp and scallop in the
winter, and perhaps some clamming or weir fishing in between.
Others what once predominantly fished for ground fish have turned
to shrimp and scallop and lobster over the past few years and may
wish to shift back to ground fish in the future. The ocean is highly
unpredictable. We have learned to adapt. This is how we survive.

Quota-based management systems, on the other hand, have been
known to result in fisheries characterized by large corporate busi-
nesses with highly sophisticated gear aimed at particular species.
There is little or no room for adaptability. The corporate bottom
line shapes the fisheries rather than Mother Nature’s whim.

Many New England stocks have remained healthy for decades,
while dozens of others are making tremendous progress under cur-
rent management programs. We have certainly made our share of
mistakes, but I know we have come a long way. In Maine we con-
tinue to see record landings of lobsters. Our New England scallop
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stocks and many of our ground fisheries are making remarkable re-
coveries.

The bottom line is that our way of life and economic survival de-
pends on the access to and availability of healthy fish stocks. Any
management system, quota-based or otherwise, must recognize
this.

I feel that Senator Snowe has come through her research—has
been thorough in her research and has done an admirable job ad-
dressing many of these issues, which are vital to the preservation
of our fishing industry. S. 637 contains language to ensure that the
establishment of quotas will not result in privatization of the re-
source. The quota instead is considered a grant of permission to en-
gage in activities allowed by the individual quota and shall not cre-
ate or be construed to create any right, title, or interest to any fish
before the fish are harvested.

Under this program, quotas can be revoked or limited. This
should help safeguard the fishery in the event the program is not
working.

I am pleased that the bill clearly states that individual quota
shares may not be sold, transferred or leased. This language is es-
sential to ensure that small fishermen who experience a tough year
will not be bought out by large corporate interests. However, I am
concerned that this bill allows transfer to family members due to
hardship. I might suggest that you consider redefining this as a
hardship exemption. Appointing an interim captain for a limited
duration under specific circumstances is very different than perma-
nently transferring a quota.

I am pleased to see that a condition of establishing a quota pro-
gram is that it shall minimize negative social and economic im-
pacts of the system on local coastal communities. The two
referenda allowing eligible holders to approve the establishment of
a program go a long way in protecting the social and economic
structure of the community. These referenda encourage fishermen’s
participation in the decisionmaking process and the management of
the resource. This ensures that fishermen buy into the program,
which is essential to the success of any fishery management pro-
gram.,

S. 637 states that a quota system must provide for fair and equi-
table allocation of the quota. It calls for a quota system to take into
account both present and historic fishing practices. While I under-
stand the need to consider both these items, I feel that the empha-
sis should be on historical fishing practices rather than present.
There are a lot of ups and downs in fishing. Present practices only
provide a snapshot, while historic fishing practices show how a
business has done over time.

S. 637 allows for quotas to be allocated among categories of ves-
sels, as well as a portion of an annual harvest to be provided for
entry level fishermen. These two provisions are crucial and must
be compulsory components of the program.

I am encouraged to see the bill requires present fishery manage-
ment plans to be studied to determine their effectiveness, so that
the successful elements of these plans can be preserved and incor-
porated into a quota management system. It is particularly impor-
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tant to consider the economic and social impacts of these plans on
fishing communities.

S. 637 has also built in a provision to allow the review of quota
systems and the expiration of a quota after 5 years. This ensures
that the program will evaluate the quota reissuance of the program
is successful. While it may be appropriate for the councils to have
this authority, I strongly recommend that a peer review also be
conducted.

This bill makes great strides in dealing with many issues and
concerns about IFQ’s. If it is necessary to lift the moratorium, this
program provides a compromise allowing quota-based programs to
be developed. However, I would like to remind you that New Eng-
land fisheries are doing well under our current management pro-
grams and many people have serious concerns about the impacts
IFQ’s will have on our fishermen, communities, and the fisheries
resources.

Thank you for considering my testimony and I will be happy to
answer any questions later on.

[The prepared statement of Mr. White follows:]

PREPARED STATEMENT OF PATTEN D. WHITE, EXECUTIVE DIRECTOR,
MAINE LOBSTERMEN’S ASSOCIATION

Good morning. My name is Pat White and I am the Executive Director of the
Maine Lobstermen’s Association. I also serve as Commissioner to both the Pew
Oceans Commission and Atlantic States Marine Fisheries Commission and am a
member of the Marine Fish Conservation Network. I began fishing in 1956 and cur-
rently work as commercial lobsterman when time allows.

I would like to state up front that I am not an advocate of IFQs (Individual Fish-
ery Quota), but I do realize that quota-based management may be desired by some
sectors of the industry. I complement Senator Snowe and her co-sponsor Senator
McCain on their efforts to accommodate the wishes of those who favor quota-based
management, while being sensitive to those who are not.

In Maine, and in much of New England, quota-based management programs are
very unpopular and an issue of serious concern to fishermen and coastal commu-
nities. At this year’s Maine Fishermen’s Forum, a significant portion of the agenda
was devoted to this topic. The pros and cons of quota-based management systems
were discussed and recommendations made for implementation. Overall, partici-
pants felt that quotas are not an appropriate management tool for New England be-
cause of their effect on fishermen, fishing communities and the health of the re-
source. We have watched the Grand Banks of Newfoundland, the premier commer-
cial fishery of the world, and the other important fisheries of Atlantic Canada col-
lapse under quota management and a system very close to IFQs.

It is imperative that you proceed with caution and carefully consider the implica-
tions quota management may have on our fisheries and fishing communities. I
would like to share with you a very brief summary of the major recommendations
which resulted from our Maine Fishermen’s Forum meeting. In order for quota
based management to work, socially and biologically, it must:

1. ensure that creating quota does not privatize the public resource,
2. ensure that quotas are not transferable,

3. ensure that any quota program protects the social and economic fabric of coast-
al communities, does not result in consolidation and absentee corporate owner-
ship of fisheries, or give exclusive power to elite groups,

4. establish an equitable system which considers historic participation, protects
the diversity of the fleet, and allows for new entrants,

5. provide for the long-term conservation and availability of the resource,

6. consider an ecosystem rather than single species management approach to the
extent possible (it was felt that IFQs inhibit any willingness to take an eco-
system approach to management),

7. include a data collection program which provides for the timely dissemination
of information to the industry, and
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8. set-up a review mechanism to allow the program to be changed or undone if
it is not working.

New England fisheries have long been characterized by small family fishing busi-
nesses able to react to the natural ups and downs of various species. For example,
many of Maine’s lobstermen fish for lobster in the summer and fall, shrimp or scal-
lops in the winter, and perhaps some clamming or weir fishing in between. Others
who once predominantly fished for groundfish have turned to shrimp and lobster
over the past few years, and may wish to shift back to groundfish in the future.
The ocean is highly unpredictable and almost impossible to predict. We have
learned to adapt. This is how we survive. Quota-based management systems on the
other hand have been known to result in fisheries characterized by large corporate
businesses with highly sophisticated gear aimed at a particular species. There is lit-
tle or no room for adaptability. The corporate bottom line shapes the fishery rather
than mother nature’s whim.

Many New England stocks have remained healthy for decades while dozens of
others are making tremendous progress under current management programs.
We've certainly made our share of mistakes, but I know we have come a long way.
In Maine, we continue to see record landings of lobster. Our New England scallop
stocks and many of our groundfish species are making remarkable recoveries. The
bottom line is that our way of life and economic survival depends on access to and
availability of healthy fish stocks. Any management system, quota-based or other-
wise, must recognize this.

I feel that Senator Snowe has been thorough in her research and has done an ad-
mirable job addressing many of these issues which are vital to the preservation of
our fishing industry.

S. 637 contains language to ensure that the establishment of quotas will not re-
sult in the privatization of the resource. The quota instead is considered “a grant
of permission to engage in activities allowed by the individual quota” (Section 303e,
2A) and it “shall not create, or be construed to create, any right, title or interest
in or to any fish before the fish is harvested” (Section 303e, 1B). Under this pro-
posed program, quotas can be revoked or limited. This should help safeguard the
fishery in the event the program is not working.

I am pleased that the bill clearly states that “individual quota shares may not
be sold, transferred or leased” (Section 303e, 6A). This language is essential to en-
sure that a small fisherman who experiences a tough year will not be bought out
by a large corporate interest. However, I am concerned that this bill allows transfer
to family members due to hardship (Section 303e, 7). I suggest that you consider
redefining this as a hardship exemption. Appointing an interim Captain for a lim-
ited duration under specific circumstances is very different than permanently trans-
ferring a quota.

I am very pleased to see that a condition of establishing a quota program is that
it “shall . . . minimize negative social and economic impacts of the system on local
coastal communities” (Section 303e, 1Diii). The two referenda allowing eligible hold-
ers to approve the establishment of a program go a long way in protecting the social
and economic structure of the community (Section 3041). These referenda encourage
fishermen’s participation in the decision making process and the management of the
resource. This ensures that fishermen buy in to the program which is essential to
the success of any fishery management program.

S. 637 states that a quota system must “provide for fair and equitable allocation
of the quota” (Section 303e, 1Dii) and calls for a quota system to take into account
both present participation and historical fishing practices (Section 303e, 1Dv). While
I understand the need to consider both these items, I feel that the emphasis should
be on historical fishing practices rather than present. There are a lot of ups and
downs in fishing. Present practices only provide a snapshot while historical fishing
practices show how a business has done over time.

S. 637 bill allows for quotas to be allocated among categories of vessels as well
as a portion of the annual harvest be provided for entry level fishermen (Section
303e, 4A&B). These two provisions are crucial and must be compulsory components
of the program.

I am encouraged to see the bill requires present fishery management plans be
studied to determine their effectiveness so that the successful elements of these
plans can be preserved and incorporated into a quota management system (Section
304j). It is particularly important to consider the economic and social impacts on
these plans of fishing communities.

S. 637 has also built in a provision to allow for the review of the quota system
and the expiration of a quota after 5 years (Section 303e, 2E). This ensures that
the program will be evaluated and quota reissued if the program is successful.
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While it may be appropriate for the Councils to have this authority, I strongly rec-
ommend that a Peer Review also be conducted.

This bill makes great strides in dealing with many issues and concerns about
IFQs. If it is necessary to lift the moratorium, this program provides a compromise
allowing quota-based programs to be developed. However, I'd like to remind you
that New England fisheries are doing well under our current management programs
and many people have serious concerns about the impact IFQs will have on our fish-
ermen, communities and fishery resources.

Thank you for your consideration of my testimony.

Senator SNOWE. Thank you. Right on the mark at 5 minutes. If
you go beyond the 5 minutes, we will include your entire statement
in the record.

Please begin, Mr. Plesha. Thank you.

STATEMENT OF JOSEPH T. PLESHA, GENERAL COUNSEL,
TRIDENT SEAFOODS CORPORATION

Mr. PLESHA. Thank you, Madam Chair. My name is Joe Plesha
and on behalf of Trident Seafoods Corporation I want to thank you
for the opportunity to testify on the IFQ Act of 2001.

Trident was founded in 1973 and it has never once declared a
dividend for its shareholders, instead reinvesting its earnings back
into the seafood industry. Most of Trident’s investments have been
in seafood processing and we now have over $300 million invested
in shore-based processing plants located in the States of Oregon,
Washington, and Alaska. These facilities have no other use besides
seafood processing and under a harvester-only IFQ system this
$300 million of investments would be expropriated from my com-
pany and transferred to IFQ quota shareholders.

Trident supports the statutory moratorium on IFQ’s. We believe
that the fisheries of the United States can be fairly managed under
an open access system. Moreover, no IFQ program should be adopt-
ed without statutory guidelines or direct approval from Congress.

The IFQ issue is critical to processors in the Pacific Northwest
and Alaska. Simply put, processors will go out of business under
a harvester-only IFQ system. Trident’s $300 million of investments
in shore-based processing were made to be competitive in the open
access fisheries of Alaska, Washington, and Oregon. If you elimi-
nate the open access race to fish, you eliminate the need for invest-
ments in processing capacity that open access fisheries demanded.

If vessel owners are the only ones to receive IFQ’s, then proc-
essors are forced to operate at only their variable cost of produc-
tion. We could not meet our debt service over time, we could not
engage in the product research and development necessary to re-
main competitive on the world market, and we could not maintain
or improve our plants or equipment.

Harvester-only IFQ fisheries would lead to bankruptcy of the
processing sector. I might add that vessel owners would suffer the
same fate if only processors received ITQ’s.

Therefore, if the moratorium on IFQ’s is not extended by Con-
gress, we respectfully request that processors be treated equally
with vessel owners. I know of at least three options to treat proc-
essors equally with vessel owners under a quota-based system.

The first is the American Fisheries Act style cooperatives. Under
the American Fisheries Act cooperative structure, a group of vessel
owners have harvesting quota set aside for their use. A vessel can
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remain in open access, but if a vessel owner decides to join a coop-
erative it must agree to deliver its harvest of pollack to the proc-
essor to whom it historically sold its catch. The American Fisheries
Act structure has been remarkably successful and Senator Stevens
and Senator Gorton, its primary authors, should be applauded for
this groundbreaking legislation.

Under the American Fisheries Act both sectors, vessel owners
and processors, have remained viable during a time of massive up-
heaval caused by endangered Stellar sea lion regulations and erod-
ing world markets for pollack.

The second option to treat vessel owners and processors equally
would be what has been called the two-pie quota system. The two-
pie system would allocate a harvesting quota based on a vessel’s
catch history and processing quota based on a plant’s processing
history. All fish that are harvested must be caught by an entity
holding the requisite amount of harvesting quota and all fish that
are landed must be purchased by a plant holding processing quota.

The processing and harvesting sectors would both likely consoli-
date when the open access fishery is rationalized. Under the two-
pie system, owners of processing capacity that leave the industry
would receive compensation for leaving through the sale of proc-
essing quota just like vessel owners what leave the fishery would
be compensated by the selling of harvesting quota.

A final option to treat both vessel owners and processors equally
would be to simply allocate 50 percent of the available quota cre-
ated by the IFQ system to each. That way, each sector would re-
ceive valuable quota in exchange for the impact that IFQ’s have on
the value of their existing investments.

In conclusion, Trident supports the IFQ moratorium being ex-
tended, but if Congress decides to authorize IFQ’s we believe that
it would not intend to punish those of us who have invested in
processing by transferring the value of our investments to those
who have invested in vessels. To make sure this expropriation does
not occur, we request express and unambiguous statutory language
requiring that vessel owners and processors be treated equally in
the applications of privileges under a quota-based management
system.

Thank you.

[The prepared statement of Mr. Plesha follows:]

PREPARED STATEMENT OF JOSEPH T. PLESHA, GENERAL COUNSEL,
TRIDENT SEAFOODS CORPORATION

Introduction

My name is Joe Plesha and on behalf of Trident Seafoods Corporation I want to
thank you for the opportunity to testify on S. 637, the IFQ Act of 2001.

Trident was founded in 1973 by its president, Chuck Bundrant. Trident has never
declared a dividend for its shareholders, instead reinvesting its earnings back in the
seafood industry. Most of Trident’s investments have been in seafood processing and
we now have ten shorebased processing plants that provide markets for fishing ves-
sels. Our shorebased plants are located in the states of Oregon, Washington and
Alaska. In addition to these shorebased facilities, Trident owns floating processing
vessels, catcher/processing vessels, fishing vessels and secondary processing facili-
ties.

The Subcommittee has heard about the potential benefits of Individual Fishing
Quota (“IFQ”) fishery management. I would like to talk about the enormous impact
that adoption of an IFQ program has on the value of fishing vessels and primary
processing plants. If IFQ programs are authorized by Congress, I respectfully re-
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quest the Magnuson-Stevens Act be amended to require that owners of processing
plants be allocated privileges in the IFQ fishery on an absolutely equal basis with
vessel owners.

The reasons for allocating privileges in an IFQ fishery to those with
processing history are the same as the reasons for allocating privileges
in an IFQ fishery to vessels with catch history.

Under open access there have been investments in both the harvesting and pri-
mary processing of fishery resources. In a typical open access fishery, both sectors
have more capacity than is necessary to efficiently harvest and process the resource
(otherwise the fishery would not be considered “overcapitalized” and there would be
no need for the fishery to be rationalized). When the fishery is rationalized through
an [FQ system, that “excess” capacity in vessels and processing plants becomes un-
necessary. The IFQ system therefore results in de-capitalization of both the har-
vesting and processing sectors.

For example, in talking with crab fishing vessel owners that operate in Alaska,
they tell me that if the Bering Sea opilio fishery were rationalized, there would be
a need for less than fifty fishing vessels (not the 250 or more that currently harvest
crab) and likewise, only one-fifth of the current processing power that is in the Ber-
ing Sea would be required.

Rationalizing an open access fishery through an IFQ system has dramatic impacts
on the value of existing investments made in both fishing vessels and primary proc-
essing plants.

Gardner Brown, a professor of economics at the University of Washington noted
that processors “can lose with the introduction of an IFQ system. No longer is there
a race to harvest a fishery-wide quota. Harvest rates fall which creates excess de-
mand for fish by processors.”*

In the North Pacific off Alaska, we have learned from the Community Develop-
ment Quota (“CDQ”) program?2 and the Halibut/Sablefish IFQ program that most
of the value of existing investments in both fishing vessels and processing plants
is transferred to quota share holders when an IFQ system is implemented.

Under an IFQ program, vessels will harvest fish for a price that covers only their
variable costs because there are far more boats than are necessary to harvest the
rationalized fishery. For example, when the CDQ program was implemented for pol-
lock off Alaska, Trident contracted with the Aleutian/Pribilof Island Community De-
velopment Association to use CDQ quota. Fishing vessels that had received over ten
cents a pound for their pollock harvest during the open access fishery willingly
fished the CDQ pollock quota for four and a half cents per pound, a price which
covered only the fishing vessels’ variable costs (i.e., the cost of fuel, groceries and
crew). The vessel owner made no return on the capital invested in the vessel and
thus the value of the vessel itself was transferred to the owners of the quota.

Existing investments in primary processing plants are likewise transferred to
quota share holders when an open access fishery is rationalized through IFQs. Like
vessels, processing plants will process fish at a price that only covers their variable
costs because there is more processing capacity than is necessary to process the
rationalized fishery. When Trident bid on the right to use CDQ quota, for example,
we paid the amount for the quota that we thought would allow for us to cover only
our variable cost of production. The over one hundred million dollar capital invest-
ment that Trident had made in our plant was, in essence, transferred to quota share
holders.

The fishery resources in the United States’ Exclusive Economic Zone belong to the
public. The only reason for allocating quota shares under an IFQ system to vessel
owners (instead of the government auctioning quota shares so that the general pub-
lic receives the economic benefit from the resource it owns) is to compensate those
vessel owners for the devaluation of their existing investments caused by adoption
of the IFQ system. The exact same rationale applies to primary processors.

1There have been a number of articles published in academic journals discussing the economic
impact of IFQ programs on owners of vessels and primary processing plants. Among these arti-
cles are, G. Brown, “Renewable Natural Resource Management and Use without Markets”, Jour-
nal of Economic Literature, Vol. XXXVIII (Dec. 2000) pp. 875-914 and S. Matulich, R.
Mittehammer and C. Reberte, “Toward a More Complete Model of Individual Transferable Fish-
ing Quotas; Implications of Incorporating the Processing Sector”, Journal of Environmental Eco-
nomics and Management, Vol. 31 (1996) pp.112-128.

2The Community Development Quota program is an IFQ system where the rights to the fish-
ery were allocated to coastal communities in Alaska.
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The reason processors fear IFQs is that if a fishery is rationalized and they
do not receive privileges in the fishery, the value of their investments
will be taken away from them.

The movement from an open access to an IFQ fishery should not take the value
of existing investments in processing plants and transfer that value to vessel-own-
ing quota share holders. Nor should rationalization allow for only vessel owners to
receive all of the economic benefits from the fishery. In the Pacific Northwest and
Alaska processors that have invested over a billion dollars in these fisheries fear
the possibility of “harvester only” IFQ systems because such a system will take the
value of their investments away from them.

Fishing vessel owners who want to exclude processors under an IFQ system mere-
ly want to change the existing bargaining position between harvesters and proc-
essors with the adoption of the IFQ program. But fishing vessel owners who support
“harvester only” IFQ systems would be strongly opposed to an IFQ system that re-
quired all quota shares be auctioned by the federal government to the highest bid-
der or some other IFQ system under which they would not receive IFQ privileges.

Except for the American Fisheries Act, IFQ-style fishery management plans in the
United States have allocated privileges exclusively to vessel owners and, in the case
of the North Pacific’'s CDQ program, coastal communities. Those who have invested
in seafood processing are at serious risk unless Congress adopts IFQ guidelines that
require owners of harvesting vessels and primary processing facilities to be treated
identically in the adoption of any future IFQ system.

Harvesters and processors should both receive economic benefits from an
IFQ fishery.

There are at least three methods to maintain the existing balance between the
harvesters and processors under an IFQ fishery. One way would be to simply allo-
cate IFQ quota share privileges 50/50 between harvesters and processors; a second
way would be to create what has been called a “two-pie” harvester/processor quota
system; and a third way would be to require American Fishery Act-style coopera-
tives that include both harvesters and processors.

The “two-pie” harvester/processor quota system would allow vessels owners to re-
ceive allocations of their catch history through an IFQ quota system. Similarly, proc-
essors would receive allocations of their processing history through a processor
quota system. All fish that are harvested must be caught by an entity holding the
requisite amount of harvesting quota. All fish that are landed must be purchased
by an entity holding the requisite amount of processing quota. The quotas would
be theoretically transferable. If fishing vessel owner “Arctic Fishing Corp.” is so
much more efficient that it can afford to pay vessel owner “Bering Fishing Corp.”
more for “Bering Fishing Corp.’s” quota than it makes harvesting its own quota,
then “Bering Fishing Corp.” is likely to sell or lease its quota to “Arctic Fishing Cor-
poration’s” more efficient operation. The same is true for processors. IFQ systems
have been called an “industry-funded buyback program.” Vessel owners who are per-
haps less efficient can sell their quota and be compensated for voluntarily leaving
the fishery. The processing sector, like the harvesting sector, will consolidate when
an open access fishery is rationalized. Under a “two-pie” system, however, owners
of processing capacity that leave the industry will receive compensation for leaving
through the sale of processing quota.

The American Fisheries Act was the first attempt in a federally managed fishery
to include both harvesters and shorebased processors in the benefits of a rational-
ized fishery. The Act accomplished this goal by allowing vessels to form cooperatives
among themselves and have their historical catch allocated to the cooperatives simi-
lar to allocations of quota shares to vessels in an IFQ program. If a vessel owner
decides to join a cooperative, it must agree to deliver its harvest of pollock to the
processor to whom it has historically delivered its catch. In addition, there is a lim-
ited entry system placed on both the number of pollock harvesting vessels and pol-
lock processing plants. The Act has been remarkably successful in allowing both
harvesters and processors to benefit from the rationalized pollock fishery.

Conclusion

Trident has invested hundreds of millions of dollars into seafood processing facili-
ties that operate in open access fisheries. Before authorizing adoption of any future
IFQ programs, we urge the Subcommittee to provide statutory guidelines that re-
quire owners of processing facilities and harvesting vessels be treated identically in
the allocation of privileges under any future IFQ system.

Senator SNOWE. Thank you very much, Mr. Plesha.
Ms. Williams.
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STATEMENT OF KAY WILLIAMS, CHAIRMAN, GULF OF MEXICO
FISHERY MANAGEMENT COUNCIL

Ms. WiLLIAMS. Thank you, Madam Chairman. My name is Kay
Williams and I greatly appreciate the opportunity to testify on Sen-
ate Bill 637, the IFQ Act of 2001, and to provide you with written
comments on the council’s recommendations for amendments to the
Magnuson—Stevens Act.

First let me acquaint you with my background. My family has
been in the commercial reef fish fishery for years. I became in-
volved with the council process in 1992. I was the spokesperson for
Save America’s Seafood Industry, a commercial organization based
in Mississippi which had members in all the five Gulf Coastal
States. I was a member of several advisory panels to the Gulf
Council. I was appointed to the Gulf Council in 1997. I presently
serve as Chairman of the council and as President of the Gulf and
South Atlantic Fisheries Foundation.

Our council has not had the opportunity to review and comment
on the provisions of the IFQ Act of 2001. We will take that action
later this month, as will the council chairmen at their meeting at
the end of May when they address reauthorization issues. There-
fore I cannot speak for the council on your bill. But, as indicated
in the appended written testimony, the council did support rescind-
ing the Congressional moratorium on IFQ’s and expressed the need
for the council to have maximum flexibility in the design of ITQ
systems, especially in setting the fees.

The comments I offer on your bill are my own, based on my expe-
rience in helping develop ITQ’s and license limitation systems and
my knowledge of the industry positions on some of these issues in
the Gulf of Mexico.

First, I believe that the IFQ’s should not expire in 5 years, but
should be reviewed by the councils and should require a two-thirds
referendum vote as to whether or not the plan should expire by the
affected individual shareholders. I believe the industry would sup-
port the two-thirds double referendum vote in the bill.

A 50 percent income requirement from commercial fishing would
bring some protection for the IFQ program as it would relate to
shareholders.

I do not believe that the fishermen can afford to pay for the IFQ
program, but could pay for the administrative cost of the paper-
work perhaps. An example would be when the Gulf Council looked
at IFQ’s before on a three million pound TAC it was going to cost
$2.1 million the first year and $1.7 million annually, and that was
on a three million pound TAC, such as in the red snapper fishery.
In the red snapper fishery they are now at 4.5 million. I have no
idea what the cost to administer that program would be, but I just
do not feel that the fishermen would be able to pay for the entire
administration of this type program.

I believe the industry would support a cap on ownership and
would support a use it or lose it provision. I believe that two-thirds
of the industry will want to be able to sell, transfer, or lease their
quota shares in the Gulf, the reason for this being is because they
are right now in the red snapper fishery, they have a license limi-
tation. They have a 2,000 pound endorsement, they have a 200
pound endorsement. So those endorsements can be sold, trans-
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ferred, and leased. Many fishermen have went out and bought up
additional license in the aspect of future ITQ’s coming in order to
increase their share. That is why I feel that, unless you do allow
the transferability and the sale as far as it pertains in the Gulf of
Mexico, we probably would not get a two-thirds vote.

An IFQ would in fact stop the derby fishery. But these men have
already invested so much money into the licenses that they are
under now, it would be extremely hard for them to accept some-
thing now that they can no longer transfer, sell, or lease. However,
they are desperate.

The one most very important item in the entire bill in my opin-
ion is the double referendum requiring a two-thirds vote. Very
often the councils are not balanced. What comes out of the council
is not necessarily what the fishermen support. As in the case of the
Gulf of Mexico Fishery Management Council, we have four com-
mercial representatives, we have seven recreational representa-
tives, we have five State directors, and of course the regional ad-
ministrator. So always what comes out of the council, like I said,
is not what the fishermen want.

The last time the Gulf Council looked at an ITQ, even though
there were advisory panels set up, input from the fishermen, by the
time the council got through with the plan two-thirds of the fisher-
men no longer supported that ITQ. So in my opinion it is very im-
portant with the double referendum, and would ask that you at
least retain that because that gives the fishermen some protection
on what is done with their lives and how they go about doing that.

I have appended our written comments and I thank you for this
opportunity to testify. I will be glad to answer any questions.

[The prepared statement of Ms. Williams follows:]

PREPARED STATEMENT OF KAY WILLIAMS, CHAIRMAN,
GULF OF MEXICO FISHERY MANAGEMENT COUNCIL

Madame Chairman and Members of the Committee, I greatly appreciate the op-
portunity to testify on the Senate Bill 637, IFQ Act of 2001, and to provide you with
written comments on the Council’s recommendations for Amendment to the Magnu-
son-Stevens Act.

First, let me acquaint you with my background. My family has been in the com-
mercial reef fish fishery for years. I became involved in the Council process in 1992
as a spokesman for a Mississippi commercial fishing association. During that year,
the Council conducted 3 sets of 10 workshops with the commercial red snapper in-
dustry to get their input on limited access for that fishery. Over the next three
years, I participated as an Advisory Panel member in the development of an ITQ
system for the commercial red snapper fishery. The ITQ system was implemented
by federal rule in December 1995, and rescinded by emergency rule in 1996 when
Congress was proposing the moratorium on IFQs in the Sustainable Fisheries Act.
In 1997, I was appointed to the Council and I currently serve as President of the
Gulf and South Atlantic Fisheries Foundation.

Our Council has not had the opportunity to review and comment on the provisions
of the IFQ Act of 2001. We will take that action later this month, as will the Council
Chairmen at their meeting at the end of May when they address re-authorization
issues. Therefore, I cannot speak for the Council on your bill, but as indicated in
the appended written testimony, the Council did support rescinding the Congres-
sional moratorium on IFQs and expressed the need for the Councils to have max-
imum flexibility in the design of ITQ systems, especially the setting of fees.

The comments I offer you on your bill are my own, based on my experience in
helping develop ITQs and license limitation systems, and my knowledge of the in-
dustry positions on some of these issues. One of the major problems our Council cre-
ated by reverting back to a red snapper license limitation system was a derby fish-
ery that adversely affected the price paid to fishermen and also vessel safety. Your
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bill would allow us to address the problems created by the derby fishery. However,
I do not believe we could get support from two-thirds of the fishermen for a system
that does not allow IFQ shares to be sold, transferred, or leased. Our red snapper
industry is under a license limitation system where the licenses can be sold, trans-
ferred, and leased.

I believe that our industry would support the bill’s provisions preventing anyone
from acquiring an excessive share and for revoking shares not used in 3 years of
each 5-year period. I believe that the provision for the individual quotas to expire
after 5 years will be of serious concern to our industry. Even though there is a pro-
vision that allows the Council to renew the quotas, that same provision also allows
the Council to reallocate or reissue the quotas to other persons which would be of
concern. Also of major concern is that a 5-year period is too short a time upon which
to base good business decisions and venture the capital necessary to increase the
efficiency of the fishing operation.

The structure of the IFQ in your bill removes the economic incentives for the in-
dustry to consolidate the shares, thereby reducing excess fishing capacity in the
fisheries. This limits significantly its’ use as a management tool. Perhaps the review
panel established by the bill will subsequently propose allowing transfer, leasing,
and sale.

I have appended our written comments and I thank you for this opportunity to
testify. I will be glad to answer any questions.

SUMMARY OF THE GULF COUNCIL’S ACTIONS & ADMINISTRATIVE POLICY
COMMITTEE ACTIONS

Mobile, AL, September 11 and 14, 2000

Biloxi, Mississippi, November 14-15, 2000

Documents Reviewed

Tab E, No. 3—Council 1999 position on Magnuson-Stevens Act re-authorization
issues as appended to Mr. Swingle’s testimony of July 29, 1999 before the
Senate Subcommittee on Oceans and Fisheries.

Tab E, No. 4(a) —Amendments proposed by Senator Kerry on July 27, 2000.
Tab E, No. 4(b)—Summary of above Kerry Bill.

Tab E, No. 5—Senate staff working draft dated June 7, 2000, called the Snowe Bill
in committee discussions. Changes by S. 2832 proposed by Senator Snowe
were noted in review of the staff draft.

Tab E, No. 6—HR. 4046 called the Gilchrist Bill in committee discussion.

Note: The page numbers used in this text are for copies of the bills inserted into
the text of the Magnuson-Stevens Act.

The Committee proceeded by addressing the Council’s previous recommendations
and the new issues in the handout to determine if members wished to change the
previous recommendations or to support or oppose any of the new issues. In the
process, the Committee editorially revised the Council’s previous position statement
on the issues in the following document, when appropriate.

1) Rescinding the Congressional Prohibitions on IFQs (or ITQs)

Currently Section 303(d)(1) of MSA prohibits a Council from submitting or the
Secretary approving an IFQ system before October 1, 2000. Section 407(b) prohibits
the Gulf Council from undertaking or continuing the preparation of a red snapper
individual fishing quota (IFQ) or any system that provides for the consolidation of
permits to create a trip limit before October 1, 2000. The Council supports rescind-
ing those provisions. The Council also opposes extending the moratorium on IFQs.

The Council reiterated its stand on IFQs (as above) but should Congress
extend the moratorium the Council requests that Congress provide lan-
guage that would allow the Council to develop a profile during the morato-
rium, containing the information necessary for the industry to make a deci-
sion on whether ITQs were appropriate, when the referendum is con-
ducted. The Committee did review the exclusive quota-based programs proposed by
the Kerry Bill, but did not endorse it.

2. Regional Flexibility in Designing IFQ Systems

The Council, while philosophically opposed to fees that are not regional in nature
and dedicated by the Councils, is concerned over the ability of the overcapitalized
fleets to pay fees. However, they do support the National Academy of Science (NAS)
recommendation that Congressional action allow the maximum flexibility to the
Councils in designing IFQ systems and allowing flexibility in setting the fees to be
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charged for initial allocations, first sale and leasing of IFQs [MSA Sections 303(d)(2—
5) and 304(d)(2)].

The Council recommended retaining this position and noted the Kerry
Bill did not provide for regional accounts for fees.

3. Coordinated Review and Approval of Plan Amendments and Regulations

The Sustainable Fisheries Act (SFA) amended Sections 304(a) and (b) of the MSA
to create separate sections for review and approval of plans and for review and ap-
proval of regulations. This has resulted in the approval process for these two actions
proceeding in different time periods, rather than concurrently as before the SFA
Amendment, which also deleted the 304(a) provision allowing disapproval or partial
disapproval of the amendment within the first 15 days. The Council and the Timely
Review Panel recommend these sections be modified to include the original lan-
guage allowing concurrent approval actions for plan amendments and regulations
and providing for the initial 15-day disapproval process.

Both Senate bills had identical language to implement this Council rec-
ommendation. Therefore, the Council took no action.

4. Regulating Activities That Adversely Affect EFH

The Council recommends that Section 303(b) of MSA be amended to provide au-
thority to Councils to regulate activities by individuals or vessels that adversely im-
pact fisheries or essential fish habitat (EFH). One of the most damaging activities
to such habitat is anchoring of any vessels near habitat areas of particular concern
(HAPC) or other EFH (e.g., coral reefs, etc.). When these ships swing on the chain
deployed for anchoring in 100 feet, 20 to 70 acres of bottom may be plowed up by
the chain dragging over the bottom. Non-consumptive diving has been shown to
have an adverse cummulative affect on coral reef complexes; especially as levels of
diving participation increase. Regulation of these types of activity should be allowed.

The Council’s position on this issue was modified as above, (i.e., adding
non-consumptive diving example). The Council noted that the Kerry Bill
added 303 (b)(12) allowing regulation of vessel activity in coral or other
sensitive habitats.

5. Bycatch

The MSA, under Section 405, Incidental Harvest Research, provided for conclu-
sion of a program to (1) assess the impact on fishery resources of incidental harvest
by the shrimp trawl fishery of the Gulf and South Atlantic, and (2) development of
technological devices or other changes to fishing operations necessary to minimize
incidental mortality of bycatch in the course of shrimp trawl activity, etc. Because
this program has been the principal vehicle under which research and data collec-
tion has been carried out, the Council recommends that this program be extended
and funded.

The Council’s position on this issue was modified as above.
6. Gulf of Mexico Red Snapper Research (Section 407)

The research provided for has been completed. This section also provides, in Sub-
section (c), that a referendum be conducted by the National Marine Fisheries Serv-
ice (NMFS) of persons holding commercial red snapper licenses, to determine if a
majority support proceeding with an IFQ program and in Subsection (d) makes the
recreational red snapper allocation a quota and provides for closure of the fishery
when that quota is reached. The Council recommends that Subsection (c) for the ref-
erendum be retained and Subsection (d) be rescinded. The recreational fishery clo-
sure is having severe adverse economic impacts on the charter and head boat sec-
tors. This year that fishery that began April 21 is projected to close on August 31.
As the red snapper stock is being restored, the size of fish increases each year and
the closure comes earlier each year, e.g., January 1 through November 27 in 1997
to January 1 through August 29 in 1999.

The Council’s position on this issue was modified as above.
7. Collection of Economic Data [Section 303(b)(7)]

Situation: Language throughout the MSA specifies the collection of biological, eco-
nomic, and socio-cultural data to meet specific objectives of the Act and for the fish-
ery management councils to consider in their deliberations. However, Section
303(b)(7) specifically excludes the collection of economic data, and Section 402(a)
precludes Councils from collecting proprietary or confidential commercial or finan-
cial information. However, NMFS should not be precluded from collecting such pro-
prietary information so long as it is treated as confidential information under Sec-
tion 402. Without this economic data, multi-disciplinary analysis of fishery manage-
ment regulations is not possible, preventing NMFS/Councils from satisfying the re-
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quirements of the Act and of the Regulatory Flexibility Act (RFA). Economic data
are required to meet the requirements of RFA and other laws, yet MSA restricts
the economic information that can be collected under the authority of the MSA.

Recommendation: Amend the Act to eliminate these MSA restrictions on the col-
lection of economic data. Amending Section 303(b)(7) by removing “other than eco-
nomic data” would allow NMF'S to require fish processors who first receive fish that
are subject to the plan to submit economic data.

Discussion: Removing this current restriction will strengthen the ability of NMFS
to collect necessary data and eliminate the appearance of a contradiction in the law
requiring economic analysis without allowing the collection of necessary data.
NMFS and the Councils need data to be able to comply with RFA, and we should
not be prohibited from requiring it.

Both Senate bills had identical language to implement this Council rec-
ommendation. Therefore, the Council took no action.

8. Confidentiality of Information [Section 402(b)]

Situation: Section 402 replaced and modified former Sections 303(d) and (e). The
SFA replaced the word “statistics” with the word “information” expanded confiden-
tial protection from information submitted in compliance with the requirements of
an FMP to information submitted in compliance with any requirement of the MSA,
and broadened the exceptions to confidentiality to allow for disclosure in several
new circumstances.

Recommendation: The following draft language clarifies the word “information” in
402(b)(1) and (2) by adding the same parenthetical used in (a), and deletes the pro-
vision regarding observer information. The revised section would read as follows
(additions in bold):

(b) Confidentiality of Information.

“(1) Any information submitted to the Secretary by any person in compliance
with any requirement under this Act and that would disclose proprietary or con-
fidential commercial or financial information regarding fishing operations or fish
processing operations shall not be disclosed, except:

a. to Federal employees and Council employees who are responsible for fishery

management plan development and monitoring;

b. to State or Marine Fisheries Commission employees pursuant to an agree-

ment with the Secretary that prevents public disclosure of the identity or busi-

ness of any person;

c. when required by court order;

d. when such information is used to verify catch under an individual fishing

quota program; or

e. when the Secretary has obtained written authorization from the person sub-

mitting such information to release such information to persons for reasons not

otherwise provided for in this subsection, and such release does not violate
other requirements of this Act.”

The Secretary shall, by regulation, prescribe such procedures as may be necessary
to preserve the confidentiality of information submitted in compliance with any re-
quirement under this Act and that would disclose proprietary or confidential com-
mercial or financial information regarding fishing operations or fish processing oper-
ations, except that the Secretary may release or make public any such information
in any aggregate or summary form which does not directly or indirectly disclose the
identity or business of any person who submits such information. Nothing in this
subsection shall be interpreted or construed to prevent the use for conservation and
management purposes by the Secretary or with the approval of the Secretary, the
Council, of any information submitted in compliance with any requirement or regu-
lation under this Act or the use, release, or publication of bycatch information pur-
suant to paragraph (1)(E).

Both Senate bills had identical language to implement this Council rec-
ommendation. Therefore, the Council took no action.

9. Observer Programs

Reaffirm support to give discretionary authority to the Councils to establish fees
to help fund observer programs. This authority would be the same as granted to the
North Pacific Council under Section 313 for observers.

Mr. Swingle noted that the Kerry Bill had provisions for an observer program
which allowed the Councils to develop the provisions of the program and set the
fees. It also established an observer fund that provided for regional accounts, by
fishery, and dedicated the funds to that fishery, as had been the case under Section
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313 for the North Pacific Council. The Council did not endorse the Kerry Bill
provisions, but retained its position on the issue.

10. Congressional Funding of Observer Programs

Situation: Currently, the Secretary is not authorized to collect fees from the fish-
ing industry for funding of observer programs. Funding of observer programs has
been through MSA or MMPA appropriations.

The lack of adequate appropriations to run observer programs has resulted in sta-
tistically inadequate observer programs that do not satisfy the monitoring require-
ments of the statutes. This is of particular concern with regard to observer require-
ments that are a requirement or condition of an ESA biological opinion or a condi-
tion of a take reduction plan or take exemption under the MMPA. In addition, fund-
ing is taken from extremely important recovery and rebuilding programs to pay for
the observer requirements. Consequently, investigations into fishing practices or
gear modification (or other areas that would actually prevent the lethal take from
occurring or causing serious injury in the first place) cannot proceed.

Recommendation: If the MSA is not amended to authorize the Secretary to collect
fees from the fishing industry, then those fisheries that are required to carry observ-
ers as a condition of biological opinion under ESA, or as a condition of a take exemp-
tion under the MMPA, should be funded through the Congressional appropriations
directed towards fisheries management under the MSA.

It was noted that consistent with the Council’s position the Kerry Bill
would authorize $20 million annually to support federal observer pro-
grams. Therefore, the Council took no action.

11. Defining Overfish and Overfishing [Section 3(29)]

Currently, both overfished and overfishing are defined as a rate of fishing mor-
tality that jeopardizes the capacity of a fishery to produce maximum sustainable
yield (MSY) on a continuing basis. The Administration proposed redefining these to
be consistent with NMFS’ guidelines in the guidelines for National Standard 1.

The Council recommends that Congress define overfishing as harvest ac-
tivities (i.e., rate of fishing mortality) that would result in too many fish
being harvested and overfished as a level (i.e. minimum fishery biomass)
resulting in too few fish left in the water.

12. State Fishery Jurisdiction

The Council supports language in the Act to establish the authority of the states
to manage species harvested in the exclusive economic zone (EEZ) that occur in both
the state territorial waters and the EEZ, in the absence of a council fishery manage-

ment plan similar to the language specified for Alaska in the last amendment to
the Act.

It was noted that Congress did not propose a change that established the
state fisheries authority as suggested above. The Council took no further
action.

13. Enforcement

The Council supports the implementation of cooperative state/federal enforcement
programs patterned after the NMFS/South Carolina enforcement cooperative agree-
ment. While it is not necessary to amend the Act to establish such programs it is
consistent with the changes needed to enhance management under the Act to sug-
gest to Congress that they consider establishing and funding such cooperative state/
federal programs.

Both Senate bills had identical language to implement the Council rec-
ommendation for cooperative state/federal enforcement programs. There-
fore, the Council took no action on that issue, but did recommend that Con-
gress provide authorization for increased funding support for NMFS en-
forcement and for NOAA General Counsel’s office to prosecute violations.

14. Council Member Compensation

The Act should specify that Council member compensation be based on the Gen-
eral Schedule that includes locality pay. This action would provide for a more equi-
table salary compensation. Salaries of members serving in Alaska, the Caribbean,
and Western Pacific are adjusted by COLA. The salary of the federal members of
the Councils includes locality pay. The DOC has issued a legal opinion that pro-
hibits Council members in the continental U.S. from receiving locality pay; there-
fore, Congressional action is necessary.

The Council retained its position on this issue.

15. Emergency Rule Vote of NMFS Regional Administrator on the Council
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Proposal: Modify the language of Section 305(c)(2)(A) as follows (new language
bolded):

(A) The Secretary shall promulgate emergency regulations or interim measures
under paragraph (1) to address the emergency or overfishing if the Council, by
unanimous vote of the members, excluding the NMFS Regional Administrator, who
are voting members, requests the taking of such action; and . . .

Currently, the NMFS RA is instructed to cast a negative vote even if he/she sup-
ports the emergency or interim action to preserve the Secretary’s authority to reject
th?. request. The Council believes that Congressional intent is being violated by that
policy.

The Council retained its position on this issue.

16. Disclosure of Financial Interest and Recusal

Proposal: Modify the language of Section 302(j)(2) as follows (new language
bolded):

(2) Each affected individual must disclose any financial interest held by—
(A) that individual;
(B) the spouse, minor child, or partner of that individual; and
(C) any organization (other than the Council) in which that individual is serv-
ing as an officer director, trustee, partner, or employee; in any harvesting,
processing, or marketing activity that is being, or will be, undertaken within
any fishery over which the Council concerned has jurisdiction,
(D) or any financial interest in essential fish habitat (EFH).

The Council feels an interest in EFH should be treated from an ethical point of
view, the same as an interest in fishery operations, in determining whether a Coun-
cil member should abstain from voting. The effect of this action would be to exclude
the Council member who held interests in/or related to EFH from the provisions of
Section 208 of title 18, SSC, which would prevent that person from voting on habitat
protection issues. However, if he/she were able to file a disclosure notice under
302(j) of the MSA they could vote unless that action would substantially change the
financial interests of the member. This action would put them on the same basis
as a person having an interest in a commercial harvesting, processing, or marketing
activity. A lot of the marshland in Louisiana is privately owned.

The Council’s position on this issue was modified as above.

The Committee then reviewed the following issues first raised in the Gilchrist Bill
Tab E, No. 6:

1. Council Members Nominated by Governors
Kerry Bill (Pages 40-41)—include consideration of members of conservation
organizations [302(b)]
Snowe Bill—Silent

The Council supports the Snowe bill on this issue (i.e., no change).

2. Bycatch Reduction
Kerry Bill (Page 95)—Reduction Incentives; (Page 116)—Reporting and Task
Forces
Snowe bill—No Change

The Council reviewed the bycatch reduction provisions in the Kerry Bill
(page 95, 116) and felt uncomfortable with the provisions and, therefore,
took no action.

3. Fishery Ecosystem FMPs

Kerry Bill (pages 95-96)—similar to Gilchrest except time periods
Snowe Bill (Page 105)—Development of One or More Pilot Ecosystem Plans

The Council recommends to Congress, that of the two Senate proposals
for Fishery Ecosystem Plans, it supports the Snowe bill proposal, but re-
serves its position on whether Ecosystem Plans should be included as
amendments to the Act. The Council takes this position because it has not had
any information provided to it that demonstrates the Ecosystem Plans will provide
a management regime superior to current FMPs, and because there are no NMFS
guidelines upon which to base a decision on the complexity of such a plan. The plans
could be as simple as concluding that our multi-species FMP for about 40 species
of reef fish is an Ecosystem Plan, or as complex as requiring us to manage the other
150 species of finfish (most of which are small prey fish not harvested in the fish-
ery), as well as all the invertebrates. We favor the Snowe bill provisions because
they provide for a more gradual approach to evaluating the benefits or aspects of
such an approach to fishery management.
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The Committee then considered other important issues raised in the two Senate
Bills as follows:

1. Capacity Reduction [303(e)]
Kerry Bill (Page 56); Also see [312(b)]|—Page 87
Snowe Bill—No Change

The Council, after reviewing the provisions of the Kerry Bill took no ac-
tion, pending a report by NMFS on this subject at the November Council
meeting.

2. Peer-Group Review
Kerry Bill (Pages 97-98)—Establishes a Center for Review
Snowe Bill (Pages 46—47)—Uses SSC or Council Scientific Committees

After reviewing the provisions of both bills, the Council supports the cur-
rent systems as proposed in the Snowe bill, with the realization the Coun-
cil could, if they choose to, add other experts to the SSC/SAP/SEP review
process on an ad-hoc basis.

3. Public Notice [302(1)] (Both the Same)
Kerry Bill (Page 46)—Also allows closed meetings to review research projects
for cooperative research
Snowe Bill (Page 48)

Both Senate bills had identical language allowing the Council to notify
the public of meetings “by any other means that will result in wide pub-
licity” in addition to publishing a notice in the newspapers of seaports.
Therefore, the Council supported that action.

4. Cooperative Research [408]—With industry/state/academic institutes
Kerry Bill (Pages 109-110)
Snowe Bill—(S.2832 page 9)

The Council supports the concept of Cooperative Research programs be-
tween the fishing industries, educational institutions, and state and federal
agencies.

5. Habitat Areas of Particular Concerns [303(b)(7) and 305(b)]
Kerry Bill (Pages 50 and 65-66)
Snowe Bill (Page 7, 52, and 66-67)

Both Senate bills provided for HAPCs as the next step in describing areas
of EFH critical to certain life history stages of each stock. The Council sup-
ports HAPCs as a subset of EFH that will be used to describe these critical
areas.

6. Regional Fishery Outreach Program [317(a)(b)(c)]
Kerry Bill (Pages 96-97)
Snowe Bill—No Change

The Council reviewed the Regional Fishery Outreach Program provisions
of the Kerry Bill (pages 96-97). They “wholeheartedly” support the out-
reach provision under paragraphs (a) and (b) of this section. Nofe: Subse-
quent paragraphs (c),(d), and (e) relate to peer-group reviews and were not
supported.

The Committee deferred the other issues on the handout to a subsequent meeting.
They did address two items of critical concern to Dr. Claverie. The first of these was
a proposed policy on page 3 of the Snowe bill (Tab E, No. 5) which proposed that
the Secretary of the Department of Commerce have exclusive authority for man-
aging fishery resources. Dr. Claverie expressed concern that authority may
supercede the Council authority. Therefore, the Council objects to that provi-
sion.

The other provision was on page 40 of the Gilchrist bill (Tab E, No 6), which
would modify Section 301(b) to make the national standard guidelines have the full
force and effect of law. The Council opposes that change.

Senator SNOWE. Thank you very much, Ms. Williams.
Mr. Giles.
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STATEMENT OF DON GILES, PRESIDENT,
ICICLE SEAFOODS, INC.

Mr. GILES. Thank you, Senator Snowe and Members of the Com-
mittee, for the opportunity to testify today.

Icicle Seafoods has been in business since 1965. We are an Amer-
ican-owned company and one of the largest seafood processing com-
panies in Alaska. We have processing plants in Alaska, Wash-
ington, and Oregon.

I would like to preface my comments today by stating that we
are not opposed to rationalization. There are many compelling rea-
sons why various fisheries could be rationalized. Quota-based fish-
eries can provide many benefits to all the participants. The most
common justification for rationalization is overcapitalization, too
much catching capacity, too much processing capacity, chasing too
few fish. This does not necessarily mean that there is a resource
problem.

In Alaska we do not have a resource problem in most of our fish-
eries. We are lucky that we have some of the healthiest, well man-
aged fisheries, both State and Federally managed fisheries. What
we do have in some fisheries is too much capacity, both harvesting
and processing. It is impossible to have an overcapitalized har-
vesting sector without having an overcapitalized processing sector.
In most cases, especially in remote parts of Alaska, it is very un-
likely that the processing sector was able to overcapitalize without
community investment in ports, harbors, docks, water, power, and
infrastructure. In other words, everybody got to the same position
together, depending on each other.

If any fishery is to be rationalized, the benefits of rationalization
should be shared and enjoyed by those with a vested stake in the
fishery. The benefits of rationalization should not come at the ex-
pense of other stakeholders in the fishery, including fishermen,
processors, and those dependent communities.

In Alaska we do have current rationalization programs that are
in effect today, the halibut-black cod, the halibut-sablefish IFQ
plan, and the American Fisheries Act pollack program. The hal-
ibut-sablefish program is going on its seventh year. The bottom line
for the halibut-sablefish IFQ program is it has not worked for the
processing sector. Not only has it not worked, it has been dev-
astating to the processing sector. In the halibut-sablefish IFQ pro-
gram, the harvesting sector was rationalized while the processing
sector was not. All of our investment in those fisheries were imme-
diately devalued once the IFQ’s were implemented. 100 percent ef-
ficiencies, 100 percent of the economies of scale, 100 percent of the
added value of the fisheries, went to the harvesting sector.

Unfortunately, the processing sector did not get the same bene-
fits. You do not have to look very hard in Alaska to identify proc-
essors and communities that have been devastated by the halibut-
sablefish IFQ program. A lot of the companies that were involved
in the halibut-sablefish have not survived and it has continued
spillover effects on the communities and other small boat fisheries
in Alaska.

My testimony today is not to trash the halibut-sablefish IFQ pro-
gram. I am not suggesting that program be revisited. In fact, too
much quota has moved and too much money has changed hands to
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try to change the program at this time. I would hope that we can
learn a lesson from this program and not make the same mistakes
in any future programs.

The other rationalization program we have in Alaska is the
American Fisheries Act on pollack. This program is in its third
year. With this program, both the harvesting and processing sec-
tors were rationalized through cooperatives that allow both sectors
the opportunity to enjoy the benefits of a rationalized fishery. This
has resulted in reduction of vessels, longer season, increased yields,
less wastage, less bycatch. These benefits have been enjoyed by
both harvesters and processors.

The AFA-style cooperatives may or may not be practical in other
fisheries. What is clear is that rationalization of both the har-
vesting and processing sectors does work and does not diminish the
benefits to either the harvesters or the processing sector as long as
both are rationalized.

In closing, I am not sure that one program will work for every
fishery. As a matter of fact, I am certain that that is not the case.
Different regions, different fisheries, have different issues and chal-
lenges that may well dictate different solutions. Fortunately, you
do not have to deal with each fishery. That is the job of the fishery
councils.

If the IFQ moratorium is to be lifted, the fishery councils will
need very clear direction from Congress on how the proceed. I
would encourage you to continue to work on legislation that will
provide equal benefits to both the harvesting and the processing
sectors and direct the fishery councils to ensure that any future ra-
tionalization program provides both the harvesting and the proc-
essing sectors equal opportunity to protect their investments and
share in any additional economic value resulting from rationaliza-
tion.

Unless future rationalization programs provide equal benefits to
both the harvesters and the processors, we would recommend sta-
tus quo and extension of the IFQ moratorium.

Thank you.

[The prepared statement of Mr. Giles follows:]

PREPARED STATEMENT OF DON GILES, PRESIDENT, ICICLE SEAFOODS, INC.

My name is Don Giles and I am President and CEO of Icicle Seafoods, Inc. Thank
you for the opportunity to testify on S.637, the Individual Fishing Quota Act of
2001.

Icicle Seafoods is an Alaska corporation founded in 1965. We started with a single
salmon cannery in Petersburg, Alaska and have expanded over the years with mul-
tiple locations throughout Alaska that process salmon, crab, herring, halibut, sable-
fish, cod and pollock. We have processing operations throughout Alaska, including
Petersburg, Seward, Homer, Dutch Harbor and St. Paul. In addition, we operate 5
floating processing vessels that process fish in various remote parts of Alaska. In
addition to Alaska, we have two plants in the State of Washington and jointly own
a canned salmon labeling warehouse in Astoria, Oregon. Although we do own a
small number of catcher vessels, over 85 percent of our business is a result of pur-
chasing fish from independent fishermen throughout Alaska.

I would like to preface my comments by stating that we are not opposed to ration-
alization. There are certainly many compelling reasons why various fisheries could
be rationalized. Quota based fisheries can provide many benefits to any particular
fishery, however those benefits should be enjoyed by all participants in the fishery
including fishermen, processors and those communities dependent on the particular
fishery. The most common justification to rationalize any fishery is a result of over-
capitalization. It is impossible to have an overcapitalized fishing fleet unless the
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processing sector overcapitalized with the fishing fleet in that particular fishery. It
is very unlikely, especially in remote parts of Alaska, that the processing sector was
able to overcapitalize without community investment in ports, docks, harbors and
infrastructure. In other words, everyone got to the same place totally dependent on
each other. If the fishery is to be rationalized whether it is with IFQs, cooperatives
or any other method, the benefits of the rationalization should be enjoyed by every-
one that has a vested stake in the fishery.

In Alaska, we do have an IFQ program for halibut and sablefish in place that is
going on its 7th year. While my comments today are on why that program is not
working for the processing sector and why any new programs should not be similar
to the existing halibut/sablefish IFQ program, I am not suggesting that it should
be revisited. In fact, too much quota and money has already changed hands to rea-
sonably try to change that program now. However, I hope my comments today will
help avoid making the same mistakes when future programs are contemplated.

In order to give you a clear picture of the current halibut/sablefish IFQ program,
it is appropriate to give a brief history of the fishery and how we got to where we
are today. Although the program was instituted for both halibut and sablefish, the
development of each fishery was different.

The Halibut Fishery

The halibut fishery, as recently as the mid 1970’s, was a long, drawn out fishery
that was mostly fished in Alaska by both American and Canadian fishermen. Those
fishermen basically fished throughout the spring, summer, and early fall. They had
an informal system where for every day they fished they would lay-up for half a
day to help spread the season out. In other words, if they made a 14-day trip, they
would tie up for 7 days. In those days our company was the major buyer of halibut
in Alaska, some years purchasing upwards of 50 percent of the catch. The first ex-
pansion of our company was purchasing the Seward plant in order to provide a mar-
ket in the Gulf of Alaska for our fishermen from Petersburg and Seattle that were
having trouble selling fish in those days. In a few short years after a major expan-
sion of freezers, ice making capacity, docks and cold storage, our Seward plant be-
came the largest halibut buyer in the world.

With the rapid expansion of the small boat salmon fleets throughout Alaska many
new smaller local Alaskan fishermen began to fish halibut. Eventually, the Cana-
dian fishermen were kicked out of Alaskan waters and the halibut seasons became
increasingly shorter. In order to accommodate this growing number of fishermen, we
continued to expand our capacity including purchasing a plant in Homer, Alaska,
and building a larger freezer and cold storage facility. Eventually the seasons were
measured in a few short 24 or 48-hour openings. We were still the largest buyer
of halibut during this period as millions of pounds of fish had to be handled in a
few short days. Since we grew with the fleet, we maintained our market share. Dur-
ing the last few years of the pre-IFQ fishery, we were even supplying our fishing
fleets with tenders so they could fish in some of the remote areas of Alaska and
deliver their fish to larger vessels that would safely return the product to port. This
allowed small vessels to harvest fish in the best areas that otherwise would not
have been available to them.

The Sablefish Fishery

Although it resulted in a similar situation as halibut, the sablefish fishery had
a totally different history. Back in the mid 1970’s, Icicle was purchasing 70 percent—
80 percent of the U.S.-caught Alaskan sablefish. Although it was a very high per-
centage, the vast majority of the sablefish harvested in Alaska during this period
was still being caught by foreign fishing fleets. This was a very trying and difficult
time for both our fishermen and ourselves as it was difficult to get a reasonable
price for our product since it was primarily a Japanese market and they were secur-
ing most of their product needs from their directed fishing efforts in Alaska. In the
early 1980’s, Icicle Seafoods and other companies, along with fishermen, petitioned
the North Pacific Fishery Management Council (NPFMC) to eliminate the directed
foreign fishing in order to allow U.S. fishermen and processors to access 100 percent
of this fishery. Although most fishermen were supportive of this effort, there were
some that proposed to let the U.S. fishermen harvest the fish but sell directly to
foreign motherships. Their concern was that the Alaskan processing sector did not
have the intent to buy, the capacity to process, and the access to the market that
the foreign companies had. During years of debate, the NPFMC prodded the U.S
processing side to develop the capacity to process, and the necessary infrastructure
needed for 100 percent U.S. utilization. In 1984, the NPFMC told fishermen and
processors that they would give them until September of that year to catch and
process the quota or it would revert to the foreign fleets as it had been for decades.
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That year, 100 percent of the fish were taken by July and the market prices in-
creased dramatically, providing a new, profitable and viable fishery for both fisher-
men and Alaskan processors.

Once Americanized like halibut, many new participants in both the fishing and
processing side entered the fishery. Seasons that once lasted 3 or 4 months began
to last only 2 or 3 weeks. Again, the capacity we invested to prosecute the fishery
served us well. In addition to our strategically located shore plants in the Gulf of
Alaska, we invested in processing equipment and ice making capacity on our float-
ing processors located in remote parts of Alaska providing markets for our fisher-
men and accessing fish we and our fishermen otherwise would not have had access
to. As new Alaskan fishermen entered the fishery and as seasons became shorter,
we continued to work to make both ourselves and those fishermen working with us
more efficient. We modified our operation and began to allow fishermen to deliver
whole, refrigerated seawater fish. This allowed fishermen, who once had to dress all
the sablefish on the vessel, to become more efficient in their fishing operation as
we took over the duties of dressing their product. A lot of the traditional vessels
continued to dress fish, but delivering round, refrigerated fish became more com-
mon.

Current Halibut/Sablefish Program

Although not quite on similar courses, both the halibut and sablefish fisheries got
into the same situation, which resulted in the current IFQ program we have today.
Once the IFQ program was put in place, 100 percent of the efficiencies, economies
of scale, and added value of the fishery was given to the harvesting sector. All of
our investment that not only allowed us to maintain and even grow our business,
but also allowed our fishing fleet to build good catch history that resulted in IFQs,
became irrelevant and was immediately devalued. Fishermen, once awarded IFQs,
were immediately able to consolidate and spread their fishing over 9 months. Those
that wanted out, sold. Those that wanted more, bought. It was and is still today
a happy story for those fishermen that were awarded IFQs, whether they still fish
or left the fishery.

Today the quality of fish being delivered is far superior to the pre-IFQ fishery.
The added value of the catch in the market is a lot higher. Unfortunately, 100 per-
cent of that value has gone to the harvesting sector. The processing sector, by being
left out of the rationalization process, was left with assets that are no longer need-
ed. The choice for the processing sector was very clear, either continue to try to sur-
vive with assets that are not conducive to a controlled IFQ fishery or exit. That is
exactly what has happened. Although we have been able to survive only because we
were diversified in other fisheries and other areas, our business in the locations that
were dependent on the halibut and sablefish fisheries has deteriorated. This is not
only a problem for us, but it’s a problem for the fishermen that fish other fisheries
in those areas. Their fisheries now have to carry 100 percent of the burden on assets
that were once getting reasonable contribution from halibut and sablefish. Our gross
profit margin on halibut and sablefish during the first 6 years of the IFQ program
is $20,000,000 less than it was the 6 years previous to the IFQ program. Not only
are we feeling the pain, but every non-IFQ fishermen that delivers other product
to these facilities now has to carry a bigger burden of the costs and overhead of
these facilities.

As tough as it has been, we are one of the fortunate processors as we have been
able to survive. Many took the second option, which was to just quit with no com-
pensation for their investments. Some will say that’s just too bad, but when they
left they also left many non-IFQ fishermen without markets and many communities
without a viable processing sector. Many in Alaska feel that one of our biggest chal-
lenges is dealing with our salmon business with the worldwide competition of
farmed fish. That very well could be the case, but as one of the largest salmon proc-
essors in Alaska, I can assure you our biggest challenge has been adapting to the
realities of the halibut/sablefish IFQs and the economic affect that has had on our
salmon business. Not only is our salmon industry (fishermen, processors and de-
pendent communities) fighting the challenges of the world farm fish explosion, but
we are having to jointly foot the bill for the lost opportunities in the halibut and
sablefish business.

Although there are some communities that have benefited from the IFQ program
because of their close proximity to good air freight service to access the fresh halibut
market, there are just as many communities that also lost out and no longer have
a viable seafood industry resulting in economic hardships to not only the community
but the other non-IFQ fishermen that try to operate out of those communities.

It is too late and not practical to change the existing halibut/sablefish program;
however, we need to learn from it and make sure that any future programs allow



25

all the stakeholders (fishermen, processors and dependent communities) to enjoy the
benefits of a rationalized fishery. The benefits should be enjoyed by all and not come
at the expense of some.

Rationalization Benefits to the Quota Holders

Rationalization of overcapitalized fisheries provides benefits to the participants
who receive IFQs and to the nation. Many fisheries in Alaska are overcapitalized,
resulting in efficiency losses to the industry. In those fisheries, too many boats are
chasing the fish, excess processing facilities are being operated, and communities
have invested in more infrastructure than is needed. Most fisheries in Alaska are
open access fisheries, with a race for fish being the primary factor in determining
the structure of and investment in the industry.

In an open access fishery, more and more boats are added to the fleet in a hunt
for profits, resulting in shorter seasons. When the influx of new boats stops, the
fleet will upgrade engines for more power, use larger nets or set more pots and
longlines, and increase their hold capacity as they catch and land fish more quickly.
In the processing sector, more facilities are needed to process the fish as the catch
is landed more quickly and in a shorter period of time. Processors upgrade their fa-
cilities with more processing lines, increased freezing capacity, and larger cold stor-
ages. Finally, communities and support industries upgrade the infrastructure which
supports the fishing industry, building more dock space, providing more housing,
and increasing the capacity of utilities such as water, electricity, and sewage dis-
posal. The result is a fishing industry that can catch, process, and distribute the
fish and fish products in a shorter period of time, leaving all of the capital facilities
idle for many months. The Bering Sea pollock fishery, of which I will speak more
in a moment, began as a ten-month fishery in 1991, decreased to a three to four-
month fishery in the mid-1990’s, and after rationalization by the American Fish-
eries Act (AFA), increased to a six-month fishery in 2000.

For the fishermen in the halibut and sablefish fisheries in Alaska, rationalization
through the IFQ system provided each quota holder with a broad range of economic
options: (1) a marginal fisherman could decide to sell his quota to obtain a return
on his investment and retire from the fishery; (2) a fisherman who owned multiple
boats could consolidate his quota onto a smaller number of boats and increase his
efficiency, resulting in increased economic return; or, (3) a fisherman could use his
quota to operate while avoiding bad weather, to catch fish in response to market
demand, and to operate his boat at the highest level of efficiency (crew size, fishing
grounds choices, fuel utilization, etc.).

Rationalization of an overcapitalized fishery provides increased economic value to
the quota holders above the economic return from the open access fishery. The na-
tion benefits from the productivity gains of the industry and from markets with
higher quality products and greater availability of fish products.

Benefits of Processor Rationalization

An ITQ system with all IFQs going to the fishermen provides no benefits to the
processors that supported those harvesters in the open access fishery. The proc-
essors receive none of the additional economic value resulting from rationalization
of the harvesting sector, and will lose their capital investment in the excess facilities
that were needed to support the open access fishery. Processors will have only nega-
tive options available: (1) retire from the fishery and write off the capital invest-
ment; or (2) continue to operate at a lower level of facility utilization and smaller
margins.

Rationalization of the processing sector through processor quotas, processor-har-
vester cooperatives, or some other system will give to the processors the same broad
set of economic options available to the rationalized harvesters: (1) a marginal proc-
essor could decide to retire from the fishery, sell his quota to another processor, and
obtain some return on his capital investment; (2) a processor could consolidate facili-
ties to make more efficient use of his equipment while cutting costs; and, (3) a proc-
essor can continue to operate, but with greater efficiency through decreased costs
resulting from longer seasons and more predictable supply of fish.

Rationalization of the processing sector does not change the economic options for
the fishermen. They can still exit the fishery, consolidate on fewer boats, or operate
with better efficiency and safety. The only difference resulting from rationalizing
both the harvesting and processing sectors is that the additional economic value
from the fishery will be shared by the two sectors. The processing sector in Alaska
has made significant investments in each fishery, as has the harvesting sector. Both
sectors should receive benefits from those investments when a fishery is rational-
ized.
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Icicle Seafoods supports the rationalization in many Alaskan fisheries provided
that the additional economic benefits are shared equitably by all sectors. Icicle felt
strongly enough about the benefits of rationalization to buy its way into the AFA
pollock processing and harvesting sector. In late 1999, we purchased the P/V
NORTHERN VICTOR, an AFA pollock processor, and five AFA pollock trawlers. In
the last fifteen months, we have consolidated our harvesting fleet from five vessels
to four, resulting in decreased costs for Icicle as the boat owner, and increased skip-
per and crew shares for those working on the trawlers. In addition, because the race
for fish has ended, the trawlers can search longer to find the larger pollock, which
are ideal for our production of pollock fillets. On the Northern Victor, we have
slowed our daily processing rate, resulting in a higher quality product and increased
production of some products with strong market demand. Finally, we have been able
to respond positively to the need to change the nature of the pollock fishery to pro-
tect Steller sea lions. The AFA cooperative fishing style has lengthened the seasons,
decreased daily catches overall in the fishery, and made it possible to fish away
from sea lion rookeries and haulouts.

In conclusion, I encourage you to continue to work on legislation that will provide
the additional economic benefits from rationalization of overcapitalized fisheries
while ensuring that the opportunity to share in that additional economic value is
available to processors as well as harvesters. Unless future rationalization programs
provide equal benefits to all sectors, we would prefer the status quo.

Senator SNOWE. Thank you, Mr. Giles.
Ms. Behnken.

STATEMENT OF LINDA BEHNKEN, DIRECTOR,
ALASKA LONGLINE FISHERMEN’S ASSOCIATION

Ms. BEHNKEN. Thank you, Madam Chairman. Thank you for the
opportunity to testify. As you said in your introduction, I am a
longline fisherman, participating in both the halibut and sablefish
fisheries as a deck hand and a vessel owner. I have served on the
North Pacific Council for the past 9 years and also participated as
an industry adviser during the NRC review of IFQ’s. I am Acting
Director of Alaska Longline Fishermen’s Association and speaking
today on behalf of ALFA’s membership.

I would like to address my comments today to the importance of
establishing both conservation and socioeconomic goals for future
IFQ programs and to aspects of S. 637 that ALFA members con-
sider particularly important.

IFQ’s are a valuable tool for addressing overcapacity and re-
source impacts associated with too many fishermen chasing too few
fish. IFQ’s also have profound socioeconomic impacts in fishing
communities. The Nation’s fisheries and fishing communities will
be well served by IFQ programs designed to meet explicit conserva-
tion goals while mitigating socioeconomic impacts.

Congress can assist in this process by requiring regional councils
to clearly state conservation and socioeconomic goals for each IFQ
program and requiring periodic performance reviews to ensure that
long-term goals are met. From a conservation perspective, ALFA
believes IFQ programs should be required to reduce bycatch, mini-
mize habitat impacts, and be abundance-based. To mitigate socio-
economic impacts and ensure long-term conservation concerns are
met, IFQ programs should provide an entry level accessible to com-
munity-based fishermen, maintain fleet diversity, require direct
ownership of quota share by active fishermen, control vertical inte-
gration and excessive share, and control foreign ownership.

These goals and a performance review to ensure goals are met
in the long term must be mandated by Congress to maintain the
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health of the resource, independent fishermen, and fishing commu-
nities. My experience with IFQ programs indicates that over time
pressure on IFQ programs builds to liberalize rules, allow more
consolidation, absentee ownership, and measures to benefit major
quota shareholders. These changes will come at the expense of ac-
tive independent fishermen, fishing communities, and ultimately
the resource.

By requiring councils to establish explicit goals, conduct perform-
ance reviews, and change use privileges if goals have not been met,
Congress can ensure that both the resource and the fishing commu-
nities dependent on the resource are protected.

I would like now to make a few comments specific to S. 637.
ALFA welcomes language included in the bill that speaks to mini-
mizing impacts on coastal communities and providing a portion of
the quota for entry level opportunities, small vessel owners, and
crew members. We suggest that language also be included in the
bill that establishes a minimum goal for quota share ownership by
people actively participating in the fisheries as owner-operators,
skippers, or crewmen. We believe this active participation by quota
shareholders, people with direct investments in the resource, is
necessary to achieve stewardship objectives as well as socio-
economic objectives.

Finally, ALFA would like to applaud Senator Snowe for exclud-
ing processors from the list of eligible quota shareholders. I know
you have heard testimony from processors highlighting the disas-
trous effects of the halibut IFQ program on their operations. We
have heard the same testimony, but have seen no evidence to sup-
port their claims. In fact, the fishermen-owned cooperative in Sitka
has fared very well under IFQ’s. While some costs have increased,
others have decreased. Of those that have increased, one of the
major ones has been more full-time employees at a higher pay
scale. These are community people who are earning a better wage
under IFQ’s.

That said, members recognize the importance of the processing
sector to the industry and would support consideration of a one-
time compensation to processors of stranded capital to the extent
it has not already been depreciated or compensated through other
tax benefits. ALFA would also support regional delivery require-
ments to protect processors investments and community employ-
ment, providing competitive markets are maintained.

Members cannot support either a two-pie or a one-pie IFQ sys-
tem. A two-pie system would eliminate competitive markets, turn-
ing the clock back to pre-statehood days when processors controlled
the fish stocks and fish runs were overfished. A one-pie system or
any IFQ program that did not control vertical integration would
eliminate independent fishermen, again to the detriment of the re-
source and the communities.

Processor shares would also undermine Americanization goals.
The American Fisheries Act raised the U.S. ownership requirement
for vessels to 75 percent. Certainly other U.S. fisheries should
adopt this standard. Alaska’s processing capacity is largely owned
by foreign or multinational corporations. If processors are issued
shares or allowed to purchase shares, the U.S. will lose ownership
of America’s fishery resources and the Americanization benefits of
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the original Magnuson Act. I cannot imagine Congress would in-
tend or allow this to happen.

In summary, IFQ’s are a valuable tool for addressing resource
problems and rationalizing fisheries. Because socioeconomic im-
pacts can be profound, steps must be taken to address the concerns
of fishermen and fishing communities. To ensure that IFQ pro-
grams protect the health of the resource and fishing communities,
ALFA requests that Congress establish both conservation and so-
cioeconomic goals for future IFQ programs and require program re-
views to ensure long-term goals are met. We join with both the Ma-
rine Fish Conservation Network and the Alaska Marine Conserva-
tion Council in making this request.

Finally, ALFA supports language in S. 637 that requires meas-
ures to mitigate socioeconomic impacts on fishermen and fishing
communities and excludes processors from the list of entities eligi-
ble to receive quota share.

Thank you for the opportunity to testify.

[The prepared statement of Ms. Behnken follows:]

PREPARED STATEMENT OF LINDA BEHNKEN, DIRECTOR,
ALASKA LONGLINE FISHERMEN’S ASSOCIATION

Members of the Committee,

Thank you for the opportunity to testify, and for the attention of this Committee
to reauthorization of the Magnuson-Stevens Act and the implementation of future
Individual Fishing Quota (IFQ) programs.

By way of introduction, let me provide you with information on my background
relative to this issue. I have been a commercial longline fisherman in Alaska since
1982. I have worked as a deckhand since ‘82, and, since 1991, also as the owner/
operator of a small combination troller/longliner. I did not receive an initial alloca-
tion of quota shares, but have since purchased small amounts of both sablefish and
halibut IFQs.

Since 1991, I have served as director of the Alaska Longline Fishermen’s Associa-
tion (ALFA) and, as such, played an active role in developing and promoting adop-
tion of the Alaska halibut and sablefish IFQ program. In 1992, I was appointed to
the North Pacific Fishery Management Council, and am completing my ninth year
as a member of the Council. Through these various roles, I have had an opportunity
to gain a range of perspectives on IFQs and their impacts on the resource, the in-
dustry, and the coastal communities of Alaska.

Establishing program goals

Implementation of any limited entry program, whether that program takes the
form of licenses, cooperatives, or IFQs, will always be controversial. Those who per-
ceive themselves to be winners under the new program will generally support the
program; those who perceive themselves to be losers, or left-out will oppose it. I be-
lieve the responsibility of managers is to separate the rhetoric from the substance,
to identify legitimate problems and to clearly articulate goals and long-term objec-
tives.

That said, the socioeconomic impacts of IFQs on fishing communities are pro-
found, and must be addressed. ALFA’s, and therefore my, role in developing Alas-
ka’s halibut/sablefish program was to resolve resource problems associated with
derby fishing while ensuring that socioeconomic safeguards relative to consolidation
and corporate ownership were addressed through effective provisions. ALFA mem-
bers helped the Council establish a vision for the fishery of the future that depended
on characteristics essential to maintaining a healthy resource, a healthy industry
and healthy communities. This vision included a diverse, owner-operated fleet (ev-
erything from skiffs to schooners, as we repeatedly stated) that delivered primarily
fresh fish to coastal communities historically dependent on the fishery. ALFA in-
sisted that the IFQ program include provision to limit consolidation, protect the
small boat fleet, and provide an entry level affordable to people who lived in Alas-
ka’s coastal communities. We were proponents of the vessel size classes, the Block
proposal, and the caps on quota consolidation. We opposed provisions that allowed
leasing and absentee ownership, maintaining that the stewardship objectives attrib-
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uted to quota share programs depend on direct involvement in the fisheries by those
who made investments in the resource. While this final provision has been com-
promised to a far greater degree than ALFA members consider acceptable, all other
provisions fundamental to our support for the program were adopted and imple-
mented.

Lessons learned

Throughout the IFQ debates, regulators and some industry members objected that
the socioeconomic caveats built into the sablefish/halibut program were overly re-
strictive, inflexible, and would cause the program to fail. Quite the opposite has
proven to be the case. The restrictions have been barely adequate to meet program
goals, and owner-on-board provisions requiring the quota share owner to be on
board the vessel when shares are harvested have already been weakened. The mes-
sage is clear: the provisions of IFQ programs will only be relaxed over time, they
will never be tightened. The reasons are explained below.

When IFQ programs are formulated, all concerned parties are involved, voicing
their needs and concerns. As time passes, those excluded from the program dis-
appear, those hoping to buy quota some day have little leverage, and the pressure
to change the program comes from quota share holders that are well vested, would
like more flexibility, wish to accumulate more shares, and, in many cases, would
like to sit on the beach in Hawaii while “share-croppers” harvest the fish for them.
Without checks on the system, and some firm guidelines or standards from Congress
requiring direct ownership and involvement in the fishery by quota share holders,
affordable entry level opportunities, and continued access by coastal community
residents, IFQ programs are likely to devolve away from initial goals.

Congress can safeguard against this process by establishing standards for all fu-
ture IFQ programs, including both conservation and socioeconomic goals. To ensure
standards continue to be met as IFQ programs mature, Congress can, and I believe
should, require performance reviews and the opportunity to re-specify use privileges.
This is one of the recommendations cited in Sharing the Fish, the report issued by
the National Research Council (NRC) commissioned to review IFQs (p. 150). By set-
ting such standards and calling for periodic review, Congress can ensure that the
very legitimate concerns about corporate ownership and quota consolidation voiced
by independent fishermen and fishing communities are addressed. I would urge this
Committee to establish such guidelines, and to require program reviews to deter-
mine whether long-term objectives are being met. In establishing these standards,
I would urge the Committee to rely heavily on the recommendations in Sharing the
Fish. These recommendations, formulated by a diverse panel of fishery experts, re-
flect years of research, experience, public testimony and discussion.

Along the same lines, I would urge Congress to define “cooperatives” in the Mag-
nuson-Stevens Act and to set similar standards for any future use of this manage-
ment tool. As the Committee is no doubt aware, Alaska’s pollock fishery is now har-
vested by pollock cooperatives that include harvesters, catcher processors, and proc-
essors. These cooperatives were formed without the guidance of Magnuson-Stevens
Act directives and without public involvement. If Congress intends to allow Councils
to consider the formation of cooperatives in other fisheries, guidelines comparable
to those addressing future IFQ programs, including entry level provisions, accom-
modations for coastal communities, and performance reviews, need to be incor-
porated into the Magnuson-Stevens Act.

Senate Bill 637

I would like to offer a few comments specific to S. 637. ALFA welcomes language
included in the Bill that speaks to minimizing impacts on coastal communities and
providing a portion of the quota for entry-level opportunities, small vessel owners,
and crew members. Whether or not quota is initially set aside for these entities,
their needs must be addressed by IFQ programs. I would suggest language that also
establishes a minimum goal for quota share ownership by people actively partici-
pating in the fisheries, as owner-operators, skippers or crew members. This direct
involvement by quota share holders will ensure that stewardship goals are realized,
excessive share caps are effective, foreign ownership is controlled, entry-level oppor-
tunities remain affordable and active fishermen continue to benefit from the pro-
gram. Without such language, over time absentee ownership by corporations will be-
come the rule—to the detriment of the resource, the fishing communities, and ulti-
mately the Nation.

Finally, ALFA would like to applaud Senator Snowe for specifically excluding
processors from the list of eligible quota share holders. I am sure you will hear testi-
mony from processors highlighting the disastrous effects of halibut quota shares on
their operations. I have heard the same testimony, as did the NRC Panel during
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the Congressionally requested IFQ review. I have seen no evidence to support their
claims. In fact, the fishermen-owned processing cooperative in Sitka has fared very
well under the IFQ program, despite being off the road system. Some overhead costs
have increased (the year-round labor force includes more people at higher wage
rates than did the labor force hired to work during the fishing derbies) while others
have gone down (e.g., overtime pay). Although ALFA recognizes the importance of
protecting the investments of processors, members do not consider allocations to
processors, either through a “two pie” or a “one pie” system, to be the appropriate
means of protecting those investments. In fact, ALFA members remain convinced
that processor quotas will eliminate competitive markets and independent fisher-
men, turning the clock back to days when processors controlled the fisheries and
Alaska’s salmon runs were severely over-fished.

In considering the issue of processor shares, I would again draw the Committee’s
attention to Sharing the Fish (pp. 154-155). The NRC Committee raised questions
relative to vertical integration, foreign ownership, the existing balance between fish-
ermen and processors, and the extent to which processors have already depreciated
capacity or been compensated by the government through other tax benefits. I would
urge the Committee to consider each of these questions, particularly the issue of for-
eign ownership.

The American Fisheries Act raised the U.S. ownership requirement for vessels op-
erating in Alaska’s pollock fishery waters to 75 percent. Certainly other U.S. fish-
eries should adopt this standard. While there are still a few processors in Alaska
that are entirely U.S. owned (two of which have been invited to testify), they rep-
resent a frighteningly small minority. Alaska’s processing capacity is largely owned
by multi-national corporations, as I am sure you are aware. If quota shares are
issued to processors, or processors are allowed to purchase shares, how will the U.S.
retain ownership of America’s fishery resources? Will we lose all the benefits of
Americanization that began with the original Magnuson Act? I can not see how such
a trend could be avoided, nor can I imagine Congress allowing such a trend to occur.

That said, ALFA’s membership has always recognized the importance of the proc-
essing sector to the health of both the fishing industry and the coastal communities.
Under the halibut/sablefish program, ALFA supported vessel classes that require
shore-based processing of approximately 80 percent of the total catch; in other
words, fishermen supported a measure that limited their ability to freeze, or process
catch in order to provide some protection to the processing sector. We would support
measures to compensate processors for stranded capital (a one-time expense) and
would likewise support requirements for regional delivery patterns provided com-
petitive markets are maintained. ALFA members believe these measures would ad-
dress the legitimate concerns of processors without allowing processors to gain con-
trol of the fisheries. ALFA can not support processor shares or a program that does
not limit vertical integration of processors into the harvesting sector.

Summary

IFQs are a valuable management tool for addressing resource problems and
rationalizing fisheries. Because socioeconomic impacts can be profound, Congress
must ensure that Councils address the concerns of fishermen and coastal commu-
nities. If properly designed, IFQ programs can promote stewardship, industry sta-
bility, and economic health in coastal communities. To ensure that these objectives
guide the development of future programs, ALFA members urge Congress, through
this Committee, to develop conservation and socioeconomic standards for future IFQ
programs. Likewise members urge that Congress schedule performance reviews to
ensure program goals are achieved, and require use privileges be changed if original
goals are compromised. The socioeconomic standards should include quota share
ownership by active fishermen (including vessel owners, skippers and crew), entry-
level opportunities, sustained access by coastal community residents, and healthy,
competitive markets. Although only touched on in this testimony, ALFA also sup-
ports conservation standards pertaining to bycatch reduction and habitat protection.

In closing, I would like to thank Senator Snowe for introducing S. 637, Senator
Stevens for his long-term commitment to the Nation’s fisheries, and all Members of
this Committee for the opportunity to testify.

Respectfully,

Linda Behnken (executive director, ALFA)

Senator SNOWE. Well, I thank all of you for your outstanding tes-
timony here today on a very complex—not to mention contentious—
issue. It has been very helpful to hear the diverse points of view
on the various elements of S. 637 and other issues as well. Obvi-
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ously our challenge is going to be to reconcile these differences and
hopefully be able to move forward.

Pat, let me just start with you. Obviously, you are the only one
who represents the New England fisheries. As we know, there are
strong objections to an IFQ program in New England. I think it
would be safe to say that a majority of the commercial fishermen
in New England are probably opposed to an IFQ program. Do you
believe that the double referenda included in this legislation would
be helpful to the fishermen in the event they are opposed to an
IFQ? By requiring two-thirds approval and a referendum at the ini-
tiation of an IFQ program and then, of course, based on the com-
pletion of an IFQ program for approval, do you think that the ref-
erendum would help direct it in a way that more than the majority
of the commercial fishermen would want in New England?

Mr. WHITE. Absolutely, Senator Snowe. One of the things that is
going to maintain the fisheries in New England is biodiversity, and
if we continue down the road of single species management we will
not even be able to have votes in a process like this. So this double
referenda I think is a good step.

We have already lost a lot of the fishermen, myself included, in
many of those species because we did not have landings data in a
certain window. But there are still enough left that I think you
could get a good cross-section of what people’s wishes are.

Senator SNOWE. So it would be helpful——

Mr. WHITE. Absolutely.

Senator SNOWE.—in that sense.

Why do you think that the fishermen in New England are op-
posed to an IFQ? Do you think it is because of the consolidation
issue?

Mr. WHITE. I think consolidation is the principal issue. The
whole social aspect of our communities in the State of Maine spe-
cifically are based on fishing. What we have seen around the world
with a lot of the quota-based management programs is that a good
percentage of the people have gone out of the fishery. I think as
I said in my statement, we have made a lot of mistakes in fisheries
management in New England, but we are still there. A lot of the
fishermen are still fishing. The consolidation I think would be the
downfall of our waterfronts and social structure.

Senator SNOWE. Mr. Plesha, I would like to have you address
transferability. I gather the remainder of the panel has opinions as
well—I know that Pat is opposed to the transferability element.
Now, some have said that without having that type of provision, it
would require constantly reestablishing the allocation of shares at
some point.

Why do you think? I would like to hear each of the panelists com-
ment on the transferability question, because obviously that is one
of the most difficult areas that we are going to have to address in
any kind of legislation.

Mr. PLESHA. I guess off the top of my head I would think that
one of the benefits of a quota-based system is the economic effi-
ciency that it would allow to develop, and that would be negatively
impacted if you would not allow for the shares to be transferred
and used in the most efficient manner. So I think you would get
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social benefits in the sense that you would maintain the existing
structure of the fleet, at the cost of perhaps some efficiencies.

Senator SNOWE. But why would it not concentrate the fisheries
in the hands of a few ultimately? Is that not a legitimate concern?

Mr. PLESHA. No question, and if you allow full transferability in
an open access fishery the number of participants will greatly de-
crease.

Senator SNOWE. Ms. Williams, I would like to hear your com-
ments. Should it be up to the councils to make the decision as to
whether or not it should be allowed, leaving it to the discretion of
the councils to make that decision?

Ms. WILLIAMS. I think it should be left up to the fishermen, the
people that will be involved, that will be under that system. They
know best as to whether or not if they should be allowed to be
transferred, sold, leased. You can build provisions in there that will
help protect excessive shares owned by one individual or several in-
dividuals. You can put some type of requirement, as I had sug-
gested earlier, as a 50 percent income requirement, which we al-
ready require in the Gulf of Mexico.

I liked your statement when you said one plan does not fit all
regions, and you are very correct on that. So that is why it is very
important to let the fishermen decide. You can easily set up a
panel. Each of the eight regional councils can set up a panel of the
fisheries or the fishermen that this would affect and have them
give their input. It is basically a business plan and a person that
is in business should be telling us how they want their business
structured, in my opinion.

Senator SNOWE. Mr. Giles.

Mr. GILES. I think transferability or lack of transferability does
diminish some of the benefits of rationalization. In Alaska today we
have got a crab fleet that is 250 boats that are struggling today
and the processing sector has ten times the capacity to process it.
If the fishery was rationalized and everybody had to use the same
assets, you would lose some of the benefits of trying to consolidate
at times of low quotas and low fisheries.

I think as far as the concern about control, I think at the North
Pacific Council we certainly have taken it up and I think the coun-
cil has the right authority to determine excessive share caps,
whether it is harvesting or processing or vertical integration or
whatever the concerns were, to put some strong enforceable caps
to make sure that any one sector, whether it is the harvesting or
processing or vertical integration, does not grow to a level that is
greater than what Congress wants to see happen.

Senator SNOWE. Ms. Behnken.

Ms. BEHNKEN. Thank you, Madam Chairman. I would agree with
most of what Mr. Giles said. I believe that we tried long and hard
to find a way to come up with a workable IFQ program for halibut
that was non-transferable because a lot of people had concerns
about consolidation and were not able to do so in a way that pro-
vided an entry level and a way to really rationalize the fisheries
under the IFQ program.

Our I think conclusion we came to was, as long as you build the
program to prevent consolidation, prevent vertical integration, pre-
vent the kind of changes that you do not want to see, and then
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schedule performance reviews to ensure that those goals are met,
and hold onto the opportunity to change use provisions and re-issue
shares if those goals are not being met or have been compromised,
then you can accomplish the same thing while rationalizing the
fishery with the transferability.

Senator SNOWE. What has been your experience? What has the
North Pacific Council experience been with establishing allocations
under an IFQ program?

Ms. BEHNKEN. The halibut-sablefish program has a lot of social
caveats, if you will, built into it to maintain a diverse fleet, to en-
sure that second generation people buying in are real, living,
breathing people—corporations cannot buy shares. We set low caps
on excessive shares. We also have a block proposal that further
limits consolidation.

So far those steps have worked well, I believe, to keep the fleet
diverse, to meet program goals. My concern remains that over time
the people at the table pushing for changes will eliminate some of
those safeguards. For that reason, I believe future IFQ programs
need to be guided by some goals set by Congress.

Senator SNOWE. Are those goals in this legislation or are there
additional recommendations you would make in that regard?

Ms. BEHNKEN. I think there need to be a few additional rec-
ommendations in the legislation. One of them in specific that I
would add from the socioeconomic perspective is that some percent-
age of the quota being fished has to be held and owned by active
fishermen. I would think that that might be different for different
fisheries, but in that way you ensure that second generation, down
the line, there will be vessel owners, there will be crewmen, there
will be people out on the water actually fishing that still hold those
shares, rather than corporations or people who are absent from the
resource, who are hiring people to go catch the fish for them.

Senator SNOWE. Would you support new entry?

Ms. BEHNKEN. Absolutely. I think there needs to be an entry
level provision, a way built in so that there is an affordable entry
level for people in the communities.

Senator SNOWE. Ms. Williams, what has been the experience of
the Gulf of Mexico Council with IFQs? I know you did an IFQ pro-
gram for the red snapper that I gather was never implemented be-
cause we established the moratorium.

Ms. WiLLIAMS. Yes, ma’am.

Senator SNOWE. What was the experience of the council in estab-
lishing that allocation? Could you bring your microphone closer,
please. Thank you.

Ms. WiLLiAMS. When the council based the establishment of the
allocation, they took in historical fishing practices, they allowed the
fishermen to pick two of their best three years. That was calculated
over the quota percentage and then each fishermen was told what
their allocation would have been.

But under the system that the Gulf Council designed under the
red snapper fishery, you could sell them, you could lease them, you
could transfer them. What the fishermen did not like is that there
was not enough provisions put in there as to who could own them,
how much one could own. There were some concerns about that.
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There were some concerns about the cost, what it was going to cost
to administer the program.

But the fishermen right now have been under a derby fishery for
so long, they need help. They want their lives back. They want to
be able to fish 12 months out of the year and not 50 days out of
the year.

Senator SNOWE. That is the testimony we heard when we con-
ducted a hearing down there recently with Senator Breaux.

Thank you very much. Now I would like to recognize Senator
Breaux. Welcome.

STATEMENT OF HON. JOHN BREAUX,
U.S. SENATOR FROM LOUISIANA

Senator BREAUX. Thank you, Madam Chair. I thank the panel.
It is good to be back with you on the fishing issues.

I will just say, I did not have a chance to make an opening com-
ment. I apologize for not being here when we started. But I support
giving the greatest degree of flexibility to the councils to manage
the fisheries in their respective areas in a way that is best for the
fishermen, the processors, and all of the interests involved in those
areas. That is why we have eight councils and not one. I mean,
what is best in Alaska may not be best for the Gulf of Mexico.
What is good for the Gulf may be totally anathema to the North-
east and to Maine and to Alaska and to everywhere else. There are
different interests, different issues, different fish, different prob-
lems, different concerns, which all demand different solutions in
different regions of the country.

The reason I support the concept of the bill that Senator Snowe
has set out is because it allows councils another tool to help man-
age their fisheries. It is not mandated, nor should it be. Congress
should not be micromanaging fish. I have no idea what are the best
fishery management practices in Alaska. I doubt that I know very
much about what is the best management practices in the Gulf of
Mexico, where I come from and have fished.

But I think the council members are charged with that responsi-
bility and if they want to use another tool, like an individual quota,
they should have the opportunity to do so. If it does not fit, they
do not have to use it. If there is a problem that can be solved by
the use of an individual quota system, that I think should be trans-
ferable, they should have the authority to do that. Washington
should not say no. We should not say yes, you have to, but we
should give the councils the maximum degree of flexibility to use
the tools that are available to reach good conclusions.

Mr. Plesha, having said all of that, I do not quite understand the
suggestion, I take it, that processing plant owners should also have
a quota. I mean, if the processing plants own vessels, as some of
them do, they would have a quota because they own a vessel. But
I mean, why would a processing plant that does not catch fish have
a quota to catch fish?

Mr. PLESHA. What we have learned in Alaska is that both proc-
essors and harvesters have capitalized symmetrically, equally, in
this race to fish that we call open access. When we reach a quota-
based system, suddenly the harvesting assets, the boats, become
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devalued because you have too many boats, and the plants become
devalued.

Senator BREAUX. That is the point I do not understand. The total
allowable fish that can be caught will be set regardless of the indi-
vidual quotas. If we say there are nine million pounds of red snap-
per in the Gulf that can be caught, the processing plants would re-
alize that there are going to be nine million pounds of fish. They
do not really care which boat catches it. They know to be prepared
for nine million pounds of red snapper because that is the total al-
lowable catch, and they do not care which boat brings it in and
they will fight, offering the best price to the boat owners, to make
them process it at their particular plant.

I do not understand how a quota which does not affect the total
allowable catch, but only who gets it, creates a problem here.

Mr. PLESHA. Let me give you the Alaskan example for crab. In
the crab fisheries we will say the quota is 25 million pounds. We
have 250 vessels racing to catch that quota and we will say 25
processing plants racing to process that quota. We operate 2 weeks.
If you rationalize the fishery with a quota system, that fishery
could last 7 months. Suddenly you need 50 vessels, maybe less, and
5 processing plants.

What happens to the processing plants that are put out of busi-
ness because of this quota system? They were making a market
rate of return under the 2-week fishery. They were getting a return
on their capital investments. But when you go to a quota system,
suddenly they are completely unnecessary because they have five
times more processing capacity instantaneously than is necessary
to process that fishery.

Senator BREAUX. So when you have the fishing derby that gets
everybody to catch it in a very short period of time, you need an
abundance of processing plants because so much is coming in in a
short period of time.

Mr. PLESHA. Correct.

Senator BREAUX. So in your case, the derby where everybody
goes out there and risks their lives to try and catch as much as
they can in the shortest period of time is in the processing plants’
interests.

Mr. PLESHA. As it is in the vessels. We have all grown together.
At one time there were not 25 plants, there were not 250 vessels.
But this industry, at least in the North Pacific, has grown up
where we have built plants in extremely remote areas of Alaska
that are good for one thing and that is processing seafood, and peo-
ple have invested in boats so that they can deliver crab and make
money delivering crab to our plants.

Senator BREAUX. So is it fair to say in the fishery you are talking
about that both the processors and the vessel owners feel of the
same mind with regard to this particular issue?

Mr. PLESHA. We have been in discussions with the crab sector for
a good deal of time now and there is a growing consensus, I would
say it is not a complete consensus but there is a growing con-
sensus.

Senator BREAUX. That is the point. What you are recommending
I do not think fits the Gulf of Mexico. But if you think and the fish-
ermen think and the vessel owners think and the processing plants
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think and, most importantly, Senator Stevens thinks that is the
right thing to do for Alaska, well then, so be it. The council can
make that decision on what is in the best interest of Alaska.

But what may be okay up there does not fit in the Gulf, and I
just think that it is important to allow the option for the respective
councils, Madam Chair, to take the tools and use those that best
fits their needs. I can appreciate what you are saying about Alaska
and if that is correct—I have no doubt that it is—you would not
want to use this tool, whereas the council in the Gulf that Ms. Wil-
liams is speaking about may think that it can work, and I think
they ought to have the flexibility to do that.

I thank the panel for their being here. Thank you.

Senator SNOWE. Thank you, Senator Breaux.

Now I would like to recognize Senator Stevens and thank you as
well, Senator Stevens, for being here today, because I know you are
unusually busy as chair of the Appropriations Committee.

STATEMENT OF HON. TED STEVENS,
U.S. SENATOR FROM ALASKA

Senator STEVENS. I cancelled Appropriations today for this.

[Laughter.]

Senator SNOWE. That tells you how important it is.

Senator BREAUX. That may be too much.

Senator STEVENS. I apologize for being late. I had a little oral
surgery, so if I lisp a little bit I hope that you will excuse me.

I would like to have the statement placed in the record in full.

Senator SNOWE. Without objection, so ordered.

[The prepared statement of Senator Stevens follows:]

PREPARED STATEMENT OF SENATOR STEVENS, U.S. SENATOR FROM ALASKA
Individual Fishing Quotas
April 30, 2001

Thank you Chairman Snowe for introducing your bill, holding this hearing, and
allowing Alaskan witnesses to participate.

Thank you to Linda and Don for coming to Washington for this hearing.

For Alaska, a harvester and a processor will testify about the impacts of the hal-
ibut/sablefish IFQ program.

Much of the testimony at the Anchorage field hearing last year dealt with IFQ’s.

I hope we all agree that Congress should provide guidance where appropriate, but
leave IFQ details to the Councils.

Alaska is home to most of the nation’s largest fisheries. Dutch Harbor is the num-
ber one seafood port in the country, and Kodiak, Sand Point, King Cove, and St.
Paul are dependent on fishing for their survival.

In 1999, 678 million pounds of fish worth $140 million were landed at Dutch Har-
bor, and another 331 million pounds worth $100 million were landed at Kodiak.

Alaskans are rightfully proud of our fishery management record. The North Pa-
cific Council sets conservative total allowable catch levels for all the major fisheries
it oversees.

We also use strict bycatch and prohibited species catch limits to protect other spe-
cies.

However, good management alone will not stop a race for fish. Without a quota-
based system, there is an incentive to build bigger, faster, better boats, and invest
more capital in processing facilities, docks, and other infrastructure.

In the North Pacific, when we talk about ending a race for fish, we call it
“rationalizing” the fishery.

The North Pacific Council rationalized halibut in the early 1990’s, and Congress
rationalized Bering Sea pollock in 1998.
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The halibut fishery had become so overcapitalized that there were only a few 24—
48 hour openings throughout the whole year.

Fishermen were forced to sea in dangerous weather, and most used their profits
to buy larger vessels and more gear to compete the next year.

IFQ’s allowed halibut fishermen to spread out their effort and avoid bad weather.
fW% see the results at the fresh fish counter almost any time of year—more fresh
ish.

IFQ’s also allowed fishermen to avoid re-investing in new vessels and additional
gear.

The downside to IFQ’s included the displacement of small fishermen with small
boats who did not receive quota.

The race for pollock was so bad that the Seattle fleet decided it couldn’t compete
without 300 foot megatrawlers.

That fishery had so many problems that Senator Gorton and I finally convinced
Congress to try to fix things with the American Fisheries Act.

The AFA rationalized Bering Sea pollock in two ways: first, the AFA transferred
fish between sectors to pay for a capacity reduction effort. Second, the AFA author-
ized cooperatives between fishing vessels and processors.

The cooperatives assigned catch history to vessels and processing history to proc-
essors, and required a given vessel to deliver most of its catch to one processor.
However, vessels can switch processors under certain circumstances.

The AFA has worked—31 of the 129 AFA-eligible vessels (24 percent) did not fish
in 2000. Processors have time to produce more high-value fillets and more finished
product per ton of pollock harvested.

Bycatch is much lower than it used to be and the fishery is safer because fisher-
men can avoid the really bad storms.

I urge Senators to look closely at both the halibut and Bering Sea pollock fish-
eries. These are two very different ways to protect the species involved and end the
race for fish.

Senator STEVENS. Let me ask you a series of basic questions. The
Magnuson Act, we now call it Magnuson—Stevens, but the whole
purpose of that was to protect the reproductive capability of the
species that we rely on from the sea and at the same time to pro-
vide a management technique that did not bring to Washington
every time, did not come to Washington every time there was a dis-
pute in one region or another.

So we created regional councils. I want to make sure we are still
on the same track. Do you all agree with the statement I think the
chairman made, in effect, that we do want to have a system where-
by any management tool such as IFQ is decided upon by the re-
gional councils with minimum guidance from the Federal Govern-
ment as to what you must do, can do or cannot do? Do you all
agree with that? Is that still our goal?

Mr. PLESHA. Senator Stevens, if I might, I think there are some
very fundamental issues with regard to ITQ systems or IFQ sys-
tems that the councils do need guidance from the Congress on how
to proceed with.

Senator STEVENS. Well, I have not gotten to that. But minimum
guidance still? You do not want us putting down amendments to
the act that says every council shall do this, this, this, this, this,
in terms of management techniques, do you? Ms. Behnken?

Ms. BEHNKEN. Senator Stevens, I would say absolutely. I am a
firm supporter of the council system as the place to make all those
final decisions. To me the role of Congress is to give some very
clear guidelines on conservation goals, socioeconomic goals, miti-
gating socioeconomic impacts, as Senator Snowe’s bill does, and
then the councils make the decisions.

Senator STEVENS. Is there any region in the country where we
still have such a surplus of fish that there is no race for the fish?
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[No response.]

Senator STEVENS. I do not know of any. Tell me, is there any
place that does not need rationalization, as we call it in Alaska,
some method of decapitalizing the fishing industry in that region?

Ms. BEHNKEN. No, I do not believe there is.

Senator STEVENS. I believe that we have reached the point where
we have to realize that our goal is to protect that reproductive ca-
pability and end the race for the fish. What we just heard from Mr.
Plesha about what is taking place in Alaska in terms of the race
for fish, with the ever-building fleets and the ever-increasing proc-
essing capabilities, that the only thing that can happen is we keep
shortening the seasons to the point where the race becomes more
intense, the safety becomes more difficult for people at sea, and
really the ability to maintain the quality of the product declines be-
cause of the competitive factors of getting that quality to market.

We are better off to have a year-round fishery than to have a
race for the fish in every council area. Would you disagree with
that, Mr. White?

Mr. WHITE. With all due respect, I guess I would disagree a little
bit, because I think we have always had a race for fish, Senator
Stevens, in every fishery that we have had. That has not been to-
tally unhealthy. I think that the way we have reacted to it has
been unhealthy in many instances, by going to days at sea or catch
limits. There may be other methods other than a quota-based man-
agement program that would deter the effects of overfishing in spe-
cific species.

I think there are times of the year with many species of fish that
it is seasonally ripe, just like fruit, to harvest them. I think that
will continue on with the race for fish. Processors I think have
adapted to that also.

The success of fisheries in New England have been multi-species,
where we have gone from different species to different species on
different seasons, and I am not sure that the quota-based system
would address that.

Senator STEVENS. Well, I have sat at this table for a long time.
I do not remember the New England area ever having adequate
supply of fish.

Mr. WHITE. I did not say that, sir.

Senator STEVENS. Well, if you do not have an adequate supply
and you have a race for fish, you are soon going to have a strain
on one thing or another. If it results in overcapitalization, then you
will soon have an absolute collapse of the fishery, which we have
witnessed in your area all too often.

What I am getting at right now is that I think—I agree with
what Senator Breaux says. We have so many different concepts
and traditions in the fishing industry in the various regions that
I think that the wisdom of regional councils have been adequately
demonstrated and we need to reinforce those councils, give them
further authority in this area, let them make the decisions subject
to some guidelines in order to protect some of these things.

I see the light is coming on. But I am still of the opinion that
the overcapitalization comes to a great extent because we have cre-
ated new mechanisms of value in these fisheries that should not be
there. I worry about the IFQ’s from the point of view of having an-
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other piece of paper that must be purchased by an entrant into the
fishery, to the point where only either the corporations or the very
wealthy can become real participants in the fishery.

So I think what we need to do is to define a way to make sure
that these systems are term-limited. Coming from me, that is
something. I do not believe in term limits.

[Laughter.]

Senator STEVENS. But when you look at the concepts of IFQ’s,
the councils should I think review those principles at a set period
of time. We must require each succeeding generation at least to re-
view those to see if these processes are going to fit into their lives.

I will have some other questions, Madam Chairman. But I do be-
lieve that we have to reach a conclusion in our area about this
problem of allocations to the processing plants. I do not believe it
would be in our best interest to find a way to reduce and
decapitalize the fishing fleet and leave all of those processors out
there competing for fish that will come in over 10 months rather
than coming in over 2 weeks. It just will not work.

Ms. Williams, I am done. I will come back to you in a minute.

Ms. WILLIAMS. Yes, Senator Stevens. I wanted to comment on
what you said about letting the councils have the greatest flexi-
bility. I have sat at the council table and I have been on the other
side where I sat out in the audience representing commercial fish-
ermen.

While the council is a very good place to start, while they try to
do the very best job that they can, the councils are not always bal-
anced. That is why the fishermen need some degree of protection.
Such as on the Gulf Council, we have four commercial representa-
tives, as I said earlier, we have seven recreational representatives,
we have five State directors, who probably 90 percent of the time
vote down the recreational line.

That is why sometimes we need Congress to come in and inter-
vene on behalf of the fishermen to say, okay, such as under the
IFQ-ITQ, let us have a double referendum. Let us see if the council
did what the fishermen asked them to do, because very often the
council does not take the advice of the fishermen. That is why we
need Congress to intervene at times.

Thank you.

Senator STEVENS. Ms. Williams, if you want the Congress to in-
tervene, I would just point our attention towards the intervention
of Congress in the development of Alaska’s resources. You would be
much better off to decide the issues in the region than here in
Washington. They do not get decided here. We have been waiting
20 years for decision on many of our resource issues. You are going
to wait a long time if you wait for Congress to make the decisions
to protect solely the fishermen in terms of the regional councils’ ac-
tivities.

Ms. WILLIAMS. Senator Stevens, also not necessarily intervene.
We need some protection from Congress, to give guidance to the
councils on what they should and should not do when it comes to
protecting our marine resource and our fishermen.

Senator SNOWE. I appreciate your comments, because ultimately
the legislation that I designed was in response to the National
Academy of Sciences report, which provided recommendations,
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guidance, and criteria in the design of the IFQ’s. There is obviously
a diversity of opinions, as is reflected on this panel, as to which ap-
proach is preferable.

Obviously, we want to design something that would be fair, but
also to make sure that the fishermen have a voice in the shaping
of an IFQ program. That is why it is important to hear your re-
sponses here today.

The concern, Senator Stevens, from the New England perspective
is that the IFQ program might diminish the owner-operator tradi-
tional style of fishing in New England. One of the provisions I have
included in this legislation would require—and Ms. Behnken, I
know you raised this issue as well—it would require owner-opera-
tors to be eligible for the quota. That is important.

But nevertheless, the issue in New England is the consolidation
of quota in the hands of a few, because we have many thousand
small fishing vessels throughout New England, and we also need
the flexibility of moving from one fishery to another. So that is the
challenge here.

I would like to ask a question on foreign ownership, especially in
the processors. Again, this is another different view, but the Amer-
ican Fisheries Act, due to Senator Stevens’ leadership on this issue,
requires 75 percent American ownership of a fishing vessel. Now,
many processors are foreign-owned.

So how will we address that issue in this legislation in the event
we do allow processors to have a share under the IFQ program?
Mr. Plesha?

Mr. PLESHA. First of all, the idea of foreign ownership is near
and dear to my heart. Trident is 100 percent American-owned. It
has done as much as any company can possibly do to help Ameri-
canize the fisheries of the North Pacific. Having said that, what we
are talking about is people who have legally invested in processing
plants throughout Alaska. It has been discouraged and made illegal
by the Congress for many years for foreign entities to own vessels.
It has not been illegal and it has been encouraged for foreign enti-
ties to invest in processing plants.

If you were to develop a two-pie system that allocated processing
quotas to plants and harvesting quotas to vessels, the same distinc-
tion would be maintained, that the vessels would be 100 percent
or 75 percent at least U.S.-owned. But it would make sure that
people who have invested in processing facilities do not have the
value of their investments taken away from them as you ration-
alize these fisheries.

I do not think that it would be the intent of Congress to expro-
priate capital investments, even from foreign-owned entities.

Senator SNOWE. Does anybody else care to comment? Ms.
Behnken?

Ms. BEHNKEN. Thank you, Senator Snowe. I did want to respond
to some of the comments on processor shares. I share the concern
that you have raised about maintaining ownership of the resource,
American ownership of the resource, if we allow vertical integra-
tion in the fisheries or even by allocating shares to processors. I am
not convinced that there is a growing consensus in the industry in
Alaska for processor shares and remain concerned about the effect
of processing shares on the independent operator, on competitive
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markets, and on Americanization, and on our ability to control ex-
cessive share.

I guess finally, I do recognize the level of investment that has
been made by the processing sector. But that is a one-time expense.
To me, IFQ’s are designed to meet conservation goals, to protect
the fish, as Senator Stevens was saying. The investments that peo-
ple have made go secondary to that.

There probably needs to be some compensation, but IFQ’s are a
long-time fix to address conservation issues. To me, the compensa-
tion to processors would be a one-time, up front compensation and
it does not demand processing shares to do that.

Senator SNOWE. What about a sunset provision? As you know, I
have a five-year sunset provision in this legislation. In particular,
if an IFQ is not working, this is one means of controlling the proc-
as?. I;Iow do you all feel about it? Just going down the line. Mr.

iles?

Mr. GILES. I think a sunset provision is appropriate for review.
The one thing that happened with halibut and sablefish is if you
allow transfers, the money starts changing hands and it gets hard-
er and harder to pull the program back after quota and dollars
have shifted. The transferability issue, you could have these quotas
without transferability and you still get a lot of the benefits. You
would not get the economic benefits you would get otherwise.

But clearly the prizes in the IFQ’s are the values that quotas cre-
ate. I would certainly recommend that any new programs have a
period of time where you can see how the quotas are working in
some kind of a review; in the interim period, though, minimize the
amount of permanent transfers, so that there are not a lot of dol-
lars and quota changing hands.

The halibut and sablefish program is on its seventh year and
millions and millions of dollars have changed hands, and it would
not be practical now to revisit that.

I guess I would like to make one comment, too. There is a lot of
discussion about fishermen and processors, and I think you cannot
look at every fishery the same way. Certainly in the Bering Sea,
the fishermen are corporations. They are big boats. They are not
mom and pop operations. It is an industrial fishery. So when we
are talking certain fisheries, it is different than a skiff fishery or
a day fishery where you do have family operations. Out in the Ber-
ing Sea and the pollack and cod and crab fisheries, these are cor-
poration boats, owned by corporations, multiple boat owners, mul-
tiple boats owned by the same owners. So it is not the same as dis-
cussing a processor-fisherman relationship as it is with the small
mom and pop fishery.

Senator SNOWE. Senator Stevens.

Senator STEVENS. Thank you very much.

I have been worried for some time that we may have missed one
distinction in the Magnuson Act that we should have made. That
is the distinction between the council activities in areas like by-
catch, prohibited species, or determining the sustained yield, and
determining basically the overall activities within a council area
other than fishing, harvesting, and processing.

I sometimes wonder if we should not have created a requirement
that there be a harvesting sort of subcommittee at the councils,
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made up of harvesters, and a processing group made up of proc-
essors, and let all the members of the councils participate in the
basics of the allowable catch and bycatch, all of the environmental
and protection concepts for the species themselves, but to have, as
Ms. Williams says, a fisheries harvesting committee or sub-
committee of the council to deal with harvesting issues and proc-
essing to deal with processing, because it does seem to me the
problems we are having on the councils relate to the conflicts, as
Ms. Williams has mentioned, between those what are basically con-
cerned with the overall environment, the basic ecological issues of
the oceans, as compared to the business aspects of harvesting and
processing.

What do you think about that, Ms. Behnken?

Ms. BEHNKEN. Thank you, Senator Stevens. I guess I am not
quite sure what you are looking for. But I do think that the council,
the North Pacific Council, has relied fairly heavily on a number of
issues on committees made up of members of the industry, mem-
bers of the processing sector, members of the conservation commu-
nity, to try and come together and suggest a solution to the council.

That has been very effective with regards to the Stellar sea lion
issue. As you know, our RPA committee did a very good job of help-
ing solve those issues. So I think there may be some merit in that.
I am not sure how that would play out with regards to this issue,
where you really need the sides really working together and the
council making the ultimate decision.

But certainly subcommittees have helped resolve some conten-
tious issues in the past.

Senator STEVENS. Well, for the record, I am a little worried about
the IFQ issue being left totally to the councils without some guid-
ance for the protection of those people who are actually doing the
fishing or doing the processing from those who really would use
council techniques to really cripple both portions because they real-
ly do not want the commercial fleets out there.

I am worried about that. I think they should have their role in
determining policies in the region, but I do not think we should
give them the tools to destroy the people who harvest the fish,
process the fish for human use. There has got to be some protection
in there somewhere for the fishermen.

I know we put this bill together to protect the species, as I said.
But the people who are being left out here are the people who
should be involved in harvesting and processing. Too often, I think
we are going towards distant investor-owned concepts of people
who are not at the table and really do not care about what goes
on at the table; they only care about the bottom line. Fishing can-
not be totally run on the basis of the bottom line.

Thank you.

Senator SNOWE. Thank you, Senator Stevens.

I would like to welcome Senator Kerry, who is the ranking Demo-
crat on the Subcommittee.

STATEMENT OF HON. JOHN F. KERRY,
U.S. SENATOR FROM MASSACHUSETTS

Senator KERRY. Madam Chairman, thank you very, very much
for first of all having the hearing. Secondly, I apologize to both col-
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leagues and to the panelists that I was not able to be here, just
because of the intensity of our schedules around here. I think ev-
erybody is familiar with that problem.

But I appreciate Senator Breaux’s significant and important line
of questioning. I think he has done a good job, from what I am told
by my folks,—that is not really what they said, but——

[Laughter.]

Senator KERRY. No, it is what they said.

He and all of us here at this dais have really been deeply inter-
ested, not just in this issue of IFQ’s, but in the whole question of
how we are going to resolve the differences between our different
councils, different fisheries, different fishing groups within each
fishery. It is very complex. If you ever wanted to do a study on gov-
ernment and government process, I have always said this is one of
the issues, not the only one, but it is one of the few that really pro-
vides just a classic kind of process study and interest group study
and so forth.

It is difficult. I have been through with Senator Stevens several
iterations of the Magnuson Act. He is our senior player on all of
these issues and he has been involved in more evolutions of the
fisheries than anybody around here.

We each come and we are each here on this Committee because
we represent states that have important fisheries that make impor-
tant contributions to the Nation’s wellbeing. Last year Senator Hol-
lings and I, in the absence of our ability to resolve the Magnuson
effort, proposed a Magnuson substitute that opened up the question
of IFQ’s. Obviously, we ran out of time before we could have a full
discussion, so the moratorium continued.

I am very sensitive to Senator Stevens and Alaska and their fish-
ery and their council. This was the whole concept behind the coun-
cils—that we have differing interests here and it is not an one size
fits all solution. It just does not lend itself that easily to that.

But I think as Senator Breaux pointed out, we should not, be-
cause one fishery has a particular set of interests and a particular
notion of how to approach them, we should not, I think, deprive an-
other fishery of the opportunity to have an alternative one. When
you look at the experience in other countries who are managing
fisheries, the few that are doing it very effectively, have adopted
these approaches and they have done it with enormous success.

I know there is a great fear among fishermen. There is fear in
my State. I cannot sit here and tell you that the fishermen in Mas-
sachusetts are ready to do this. They are not. But I believe there
are ways to work through the problems of consolidation and the
fears people have about access and the initial allocation. Those are
the biggest fears of all, I think, is sort of who gets what.

That is a legitimate fear. If I was in the industry, if I was out
there dependent on my income from fishing and it is my lifeline
and it has been my father’s and grandfather’s life, and I am part
of a small community and that small community depends on it, I
would not want to suddenly be sitting there saying: My God, this
may be taken away from me by some bureaucrat over whom I have
no control.

So it is a legitimate, very legitimate concern people have. At the
same time, we have a lot of latent permits out there. We have
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stockpiling of fish. There are a whole lot of problems even in the
present that we need to work through, that I think when you look
at them some of the principles are really the same in how you ap-
proach working through existing problems.

So it is my hope, Madam Chairman, that we will be able to re-
solve this issue this time. I want to work with you and other Sub-
committee members here to devise national criteria for quota man-
agement systems, whether it is an IFQ or a fishery cooperative or
a community or area quota. It seems to me that we ought to be
able(z1 to find a way to set up some standards that meet the regional
needs.

Senator Snowe and I recognize that the allocation issues are the
most contentious, divisive, and potentially destructive decisions
that any regional council can make. Use of a referendum is perhaps
one way to ensure that fishermen broadly support any IFQ pro-
gram submitted to the Secretary. But I am also interested in find-
ing alternative ways of improving confidence in the fairness of
council decisions and ensuring that IFQ’s or any other quota sys-
tem contain protections against consolidation, improve the con-
servation record of our fisheries, and do not result in windfall prof-
its at the expense of taxpayers.

So maybe we should consider whether there should be an inde-
pendent review board for IFQ allocation and fairness issues. I do
not know the answer to that. But I am very, very interested in how
quota management tools like IFQ’s and fishery cooperatives com-
pare with our existing management tools. Today a non—IFQ fishery
struggles with very substantial and costly problems, huge regu-
latory discards, fishery data gaps, inadequate enforcement, and
overcapacity.

Right now the New England Council is struggling to reduce mor-
tality in the groundfish fishery by preventing the entry of the la-
tent permits. One proposal would devalue permits that have not
fished for groundfish in the last few years. Like an initial allocation
of quota for an IFQ, that is a very contentious and emotional issue,
despite the availability of $10 million for a latent buy out in a fish-
ery already closely restricted by days at sea and trip limits.

So we are all struggling with the same issues, even in the con-
text of a limited entry fishery rather than an IFQ. There is a tre-
mendous concern about consolidation through permit stacking in
the scallop fishery. So we need to explore these as we go forward
here, Madam Chairman. That is what you have been doing for the
last period of time.

If T could just ask this panel perhaps a couple questions before
you move on. The NRC has said that IFQ systems, like any man-
agement regime, requires enforcement and monitoring to be effec-
tive. Could you share with us—perhaps all of you might respond
very quickly to this—in an IFQ fishery what are the minimum lev-
els of monitoring and enforcement presence necessary to ensure
compliance with the quota system, as well as to guard against
high-grading and increased bycatch? And is this greater or less
than the minimum required for a non—IFQ fishery? Do you believe
that fishermen and processors would be willing to pay the fees for
enforcement and monitoring and, if not, why not?

Who wants to lead off? Yes, Ms. Behnken.
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Ms. BEHNKEN. Thank you, Senator Kerry. First just to say I real-
ly appreciate your comments about the need for national standards,
whether it be for cooperatives, limited entry programs, or IFQ’s.

Then to respond to your question, the sablefish and halibut pro-
gram has probably a lower level than what was initially requested
by some of the management agencies when the program was imple-
mented. But from my experience as a fisherman, I would say that
any cheating has certainly decreased, definitely decreased under
IFQ’s from what it was under open access.

The monitoring has shifted primarily to shore-based monitoring
at the time of delivery. There is also some monitoring by the Coast
Guard contacting vessels at sea, and penalties can be quite severe,
including sanctions against your IFQ’s or against your quota share.
People can lose their quota share as well as the value of their catch
for that year. A few people have been apprehended. The penalties
have been severe.

The sense of the industry is that they are being watched, they
have a lot at stake, and that cheating is not worth it. So I feel that
the level is appropriate.

The halibut and sablefish program starting last year paid a max-
imum up to 3 percent assessment on their ex-vessel value of prod-
uct delivered for monitoring and enforcement and the IFQ pro-
gram. It amounted to just last year 1.8 percent, but the maximum
is up to 3 percent and seems to be working. It seems to be ade-
quate to cover those costs.

Senator KERRY. Mr. Giles? You do not have to respond if you do
not want to. Is the monitoring greater or less in your judgment
than in a non—IFQ structure?

Mr. GILES. I do not think it is greater. I think it is different, and
the monitoring points under a rationalized fishery might be dif-
ferent than they are under a race for fish.

Senator KERRY. Conceivably more effective?

Mr. GILES. Potentially more effective, although I think there is
potentially—when you are fishing short seasons, there is not near
the opportunity to high-grade and change your catch makeup based
on the value of the fishery. You are catching what you are catching
and delivering.

But I think the enforcement in the fishery in Alaska has been
good. I think the industry has paid for it and should pay for any
additional enforcement required under these systems.

Senator KERRY. Ms. Williams?

Ms. WILLIAMS. Thank you. I can only give you the example of the
red snapper fishery. That is the one that I am familiar with, the
one that the council had actually worked on. The commercial fish-
ery cannot afford to pay for the monitoring. I do not understand
why the monitoring would be any more than what they are faced
with today.

When you have a 10-day season, the Coast Guard is out there
monitoring you whether you are during the opening or if you are
in the closing, because if you are out there fishing and it is closed
they have got to know if that is what you are doing. As far as mon-
itoring, we had a coupon system set up with the previous ITQ that
we discussed. That coupon followed that fish everywhere it went.
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If you did not have a coupon, that fish better be an import or it
was illegal.

But the fishermen have vessel payments, they have insurance,
they have crew, they have ice, bait, food, fuel. It is not like they
are making an awful lot of money on catching these fish. They are
not catching the fish for free, and they cannot afford to pay what
we were told the system would cost to administer.

Sure, National Marine Fisheries Service would love for the fish-
ermen to pay for it. But when you are under a four million pound
quota and it is going to cost you $2.5 to $3 million for the program
for you to catch that four million pounds, and you have the foreign
imports coming in that you are competing with, you are actually
going to go in the hole if you have to pay for the program, all of
the program yourselves.

Mr. PLESHA. Senator Kerry, obviously it varies region to region,
but just to let you know, in the pollack fishery in the Bering Sea
under both open access and the American Fisheries Act cooperative
structure, there is an observer on virtually every vessel and two at
every processing plant. That has always been paid for by the indus-
try. So at least in the North Pacific, we are a highly monitored in-
dustry.

Senator KERRY. Have you thought through whether or not under
the IFQ structure it might be less, that you would not have to have
that kind of monitoring?

Mr. PLESHA. I think the general feeling, Senator Kerry, is that
under an individual quota system there might be more of an indi-
vidual incentive to, I will say, cheat or high-grade, so that in fact
the monitoring would have to stay at that level or perhaps even in-
crease.

Senator KERRY. Okay, fair enough.

Mr. WHITE. Thank you, Senator Kerry. Two points.

I think enforcement is a problem in the State of Maine, we have
got 144 harbors, with in many instances multiple places to unload
in those harbors.

To go to a quota-based system and fund it possibly could be done
because it is under what I understand the consolidation process is,
because if you are going to take, whatever, 3,000 license holders
and reduce it down to 500, then they probably can afford it. But
also then you have got to go on a welfare program to take care of
the other 2500 people that have lost their jobs.

Right now we are in a rebuilding program in New England and
many of the fishermen are right up against the wall to make daily
expenses. Many of them do not even have health insurance at this
point. As much as I agree that the industry should participate in
some of those expenses, I just do not see how they could do it at
this time.

Senator KERRY. Madam Chairman, maybe we can keep the
record open. There are a couple questions I might submit in writ-
ing. But I do not want to lengthen this particular panel. I thank
you very much for your input, and thank you for traveling a long
distance to be with us.

Senator SNOWE. Thank you very much, Senator Kerry. I too want
to work with you and other members of this Committee hopefully
to address many of the issues that have been raised here today, so



47

that we can move forward with the reauthorization of the Magnu-
son—Stevens Act. I thank you for your views here today as well.

I too want to thank the panelists for taking the time, making the
effort, and, as Senator Kerry indicated, traveling long distances to
be here today to present your views before this Committee on a
very crucial subject. I know that it is crucial to each and every one
of you and the constituencies that you represent. Thank you, and
we will be calling upon you again, I am sure, as we proceed with
this legislation. Thank you very much.

Senator STEVENS. Madam Chair, let me add to these people, I re-
gret that I was not here because of this oral surgery. But I have
read most of your statements and I will read the others. But I do
appreciate that you have come so long to be with us today.

Senator SNOWE. Thank you, Senator Stevens. Thank you.

Now we will proceed to the second panel of distinguished wit-
nesses. Our first witness will be Dr. John Sutinen. Dr. Sutinen is
a professor in the Department of Environmental and Natural Re-
source Economics at the University of Rhode Island. Our next wit-
ness will be Dr. Michael Orbach. Dr. Orbach is a professor of ma-
rine affairs and policy at Duke University. Our third witness will
be Mr. Lee Crockett, the Executive Director of the Marine Fish
Conservation Network, a coalition of environmental groups and
fishing associations.

We want the welcome all of you here today. I should remind the
panelists we will present in the record your full testimony, but we
ask that you limit oral presentations to 5 minutes so that we can
proceed with the questioning. I thank you all very much.

Well, Dr. Sutinen, you look ready. Let us begin with you.

STATEMENT OF JON G. SUTINEN, P#H.D. PROFESSOR,
DEPARTMENT OF ENVIRONMENTAL AND NATURAL
RESOURCE ECONOMICS, UNIVERSITY OF RHODE ISLAND

Dr. SUTINEN. Very good. Thank you, Senator Snowe, Members of
the Committee. I appreciate your——

Senator STEVENS. Pull the mike up.

Dr. SUTINEN. I appreciate this opportunity to share my com-
ments with you. I am at the University of Rhode Island. I am a
fisheries economist. I have been studying fisheries for roughly 30
years. While I have served in an advisory capacity to managerial
bodies as a scientist, I have never played a role as a manager, nor
do I have any stake, personal material stake, in the outcome of
your deliberations.

I want to base my comments today on a large body of scientific
evidence regarding IFQ’s. The scientific evidence clearly shows that
IFQ’s are a potent and valuable tool for fisheries management.
Overall, they far outperform other fishery management measures,
even in very complex fisheries, such as multi-species fisheries.
They conserve the resources better than others and they generate
greater wealth.

I agree with the NRC report, otherwise known as the National
Academy report on IFQ’s, that IFQ’s should be made available to
managers as a tool. But, like most potent medicines, IFQ’s have
side effects. The problems of initial allocation and social disruption
are very real. These side effects are real and well documented in
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the literature. The scientific evidence, unfortunately, does not re-
veal any one approach to resolving those questions that seems to
work best. There is a case by case approach to them.

The TFQ Act of 2001 attempts to mitigate these side effects by
prohibiting transfers of quota and requiring a double referendum.
The available scientific evidence convinces me that a permanent
ban on transfers would seriously weaken and devalue IFQ’s as a
tool and not put the allocation problems behind us. Further, the ex-
perience of referendums in agriculture causes me to fear that IFQ
programs would be rare, the exception rather than the rule.

I think this controversy over IFQ’s has exposed a problem that
I would like to reframe for the Committee if I may. I see it in the
context of institutional legitimacy. The legitimacy of our council
system has been compromised, if you will. On the dock at least, it
is perceived to be weak. They do not trust it. Many see no proce-
dural fairness in the fishery management system, especially when
it comes to the initial allocation of quota.

Notice I said “procedural fairness,” not outcome fairness. The
IFQ Act of 2001 attempts to address the problem of procedural fair-
ness or institutional legitimacy, but the proposed remedies are too
drastic and too simplistic in my mind. I urge the Committee to
craft legislation that encourages the innovation of decentralized
fishery management institutions that have proven around the
world to be more legitimate, and I point to the experiment with the
area management in the Maine lobster fishery as a case in point.
There are many other such examples around the world.

Perhaps referenda at the local level, even below the council level,
would work in such a local governance institution. Maybe we would
need to think about voting rules, such as a two-thirds majority,
that would be less restrictive than that, since they tend to not work
well in other contexts.

With regards to the transferability, I understand the concerns
with consolidation, but you reduce values significantly. I suggest
you consider allowing transfers, at least initially, within these lo-
calized communities or governing structures, and provide for a
flexible and legitimate framework for relaxing the restrictions on
these transfers that you would initially put in place.

Thank you.

[The prepared statement of Dr. Sutinen follows:]

PREPARED STATEMENT OF JON G. SUTINEN, PH.D., PROFESSOR, DEPARTMENT
OF ENVIRONMENTAL AND NATURAL RESOURCE EcoNoMmics, UNIVERSITY OF
RHODE ISLAND

Senators:

My name is Jon G. Sutinen. I am a professor in the Department of Environmental
and Natural Resource Economics at the University of Rhode Island. I would like to
thank Senator Kerry for allowing me this opportunity to comment on S. 637, the
Individual Fishing Quota Act of 2001.

Unlike others here today, I am not a fisherman, a fishery manager, nor a legis-
lator. I've never tried to earn a living working on the water. I've never tried to man-
age a fishery and faced the tough decisions that often pit people against fish. And,
I have never held elective office and tried to represent constituents’ interests by
writing legislation to improve their lives. Instead, I sit before you as an observer,
one who has studied fisheries for three decades. I, like others in my profession, have
been working to understand the complex system of interactions between humans
and nature that occur in fisheries. The results of our profession’s research, I believe,
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can help you craft good legislation—legislation that serves the interests of your con-
stituents, our marine resources and future generations.
A failing grade?

In my judgment, our fishery management establishment deserves a low grade for
its performance over the last quarter century. Forty-six percent of the fish stock
groups that are under the purview of the US National Marine Fisheries Service, and
whose status are known, are over exploited. Another 39 percent are fully exploited
and may be in danger of becoming over exploited. These are the results of spending
$660 million per year on the management of an industry that generates $3.6 billion
per annum. !

The United States is not alone, however. According to The Food and Agriculture
Organization of the United Nations, 69 percent of the world’s fish stocks for which
data are available are exploited at or beyond the level corresponding to their max-
imum sustainable yield. After more than 25 years of trying, our fishery management
institutions have failed to conserve resources and improve the economic health of
fishing communities.

The New England groundfish fishery is a dramatic example of management fail-
ure, resulting in both overfishing and economic losses. The volume and real value
of New England landings of species regulated under the Multispecies Fishery Man-
agement Plan have declined markedly since the early 1980s. The combined landings
volume of haddock, cod, and yellowtail founder dropped from 85-110 thousand met-
ric tons in the early 1980s to 15-25 thousand metric tons in the mid 1990s—roughly
an 80 percent decrease. The value of these landings adjusted for inflation dropped
by 60 percent despite a general trend of increasing real prices over the last 20 years.
The most extreme case of decline was exhibited by the relatively slow growing
redfish with drastic decreases in both landings and revenues. Redfish landings fell
from 14,800 metric tons in 1979 to 322 metric tons in 1996, the lowest since the
fishery for this species began in the 1930s. In 1994, federal scientists reported that
excessive fishing had caused the stocks of New England yellowtail flounder and had-
dock to collapse. This mismanagement of groundfish is costing US citizens an esti-
mated $150 million per year in foregone net value, according to a study by scientists
at the Northeast Fisheries Science Center.

The New England Fishery Management Council continues to struggle with its ef-
forts to rebuild overfished groundfish stocks. Georges Bank cod and Gulf of Maine
cod face fishing mortality rates that are too high to end overfishing. The spawning
stock for Gulf of Maine cod is at a record low level. The Council’s Multispecies Moni-
toring Committee concluded that a 67 percent reduction in fishing mortality was
necessary to rebuild the other stocks in the groundfish complex.

Then there is the story of species left unregulated. Just a few years ago, low value
species such as dogfish and skates were in great abundance, having filled the niche
vacated by depleted cod, haddock and other valuable species. Now, however, even
the lowly dogfish is overexploited. Some species of skates too appear to be at risk.
The National Marine Fisheries Service admits that management plans in New Eng-
land have not prevented overexploitation of the species under their management au-
thority.

This record of decline and ineffective management can be reversed. Amending the
Magnuson-Stevens Fisheries Conservation and Management Act (MSA) is needed to
improve the way we manage our fish stocks. The question is how can this be done?
Certainly, authorizing the use of IFQs is a crucial step towards successful fisheries
management.

IFQs are a potent and valuable tool for fisheries management.

There is a worldwide trend towards the use of IFQs. A growing number of govern-
ments are bringing their fisheries under this form of rights-based management.
They are doing this because IFQs work well. IFQs have a proven record of accom-
plishment of promoting sustainable management of fisheries and producing wealth.

The scientific evidence is quite clear on these achievements. The Organization for
Economic Cooperation and Development (OECD 1997) reviewed management expe-
riences in more than 100 fisheries in 24 member countries. This is the only study
I know that systematically compares IFQs with more traditional approaches to fish-
eries management. The evidence shows that IFQs are an effective means of control-
ling exploitation, of mitigating the race-to-fish and most of its attendant effects, of

1In other words, management expenditures amount to 18 percent of landed value. The data
are from OECD (2000).
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generating resource rent and increased profits, and of reducing the number of par-
ticipants 1in a fishery. 2

IFQs have been effective in limiting catch at or below the TAC determined by
management authorities. OECD reports that catch was maintained at or below the
TAC in 23 out of the 31 IFQ fisheries for which information was available. The TAC
overruns that did occur were due to inadequate monitoring and enforcement. Where
ovelfx%loitation occurred, it was due to poor data that allowed the TAC to be set
too high.

The OECD evidence demonstrates that IFQs eliminate or prevent a race-to-fish
and the resulting problems of over capacity, excess effort, waste, unsafe harvesting
practices, gear conflict and loss, and reduced product quality. Two of the most nota-
ble cases are the Canadian halibut and sablefish fisheries. Seasons that had been
reduced to a few days under competitive TACs and limited entry were increased to
most of the year almost immediately.

Elimination of the race-to-fish has not been universal, however. For example, in
the Netherlands sole and plaice and Norwegian cod fisheries, IFQs failed to elimi-
nate the race-to-fish. The race-to-fish in these fisheries is because the fishery could
be closed down when the national quota was met, even if individual quotas had not
been filled. In Iceland, the option to choose between individual effort and catch
quotas in the demersal fishery led to an increase in investment. A race-to-fish occurs
in the New Zealand flatfish fishery in years of low abundance. Most of the fisheries
where a race-to-fish persisted used time or area closures independent of the attain-
ment of TAC which may have been a factor.

This illustrates the importance of satisfying first principles when designing IFQ
programs. It is essential not to contravene or block the incentives that IFQs put in
place. Blocking those incentives reduces IFQs effectiveness.

IFQs are not problem-free, but . . .

The OECD study also demonstrates that IFQs present problems with the initial
allocation of quota and with enforcement and compliance. Of the 55 IFQ fisheries
reviewed by OECD, quota allocation problems were documented in ten fisheries
with no counter examples.

The initial allocation of quota is the major impediment to the adoption of IFQs
in most fisheries. The exceptions are fisheries with a relatively small number of pro-
ducers who are relatively homogeneous. The struggle to find a fair and just alloca-
tion of harvest rights is difficult, time-consuming, and adversarial. The current de-
bate over processor shares in Alaska is an apt example of this.

Allocation of fish (the access to fish or the rights to catch fish) is a problem that
plagues all forms of fisheries management, whether based on IFQs or traditional
methods. Allocation is the constant topic of meetings and decisions made by fishery
managers, and the subject of legislative deliberations such as this one.

There is a tradeoff related to allocation and IFQs that should be appreciated by
all concerned parties. While the initial allocation of IFQs is extremely difficult, the
‘pain’ is all up front and once-and-for-all. This is especially true for transferable
IFQs, since thereafter a market emerges to handle the reallocation of quota that is
needed for the fishery to evolve. If the IFQs are not transferable, then the manage-
ment authorities will have to revisit the allocation issue repeatedly.

Without a market to handle allocation issues, the management system pays the
price of allocation struggles on a continuing basis. It escapes the high up-front of
initial allocation brought on by transferable IFQs, but it must face the continuing
distraction of dealing with allocation instead of conservation.

Actual solutions to the initial allocation problem have taken a wide variety of
forms. This variety is probably because there is not universal agreement on what
constitutes a fair and just allocation. Each solution is the result of a negotiation and
bargaining process. The important aspect of the solution is the process—the process
by which the solution is found. An open and transparent process is needed to insure
institutional legitimacy, credibility, and trust. As an aside, we in the US have not
yet designed a process that satisfies these criteria.

Higher enforcement costs and or greater enforcement problems occurred in 17
fisheries compared to five that experienced improvements. Enforcement proved par-
ticularly difficult in high value fisheries, in multispecies fisheries, and in
transnational fisheries. Although enforcement costs frequently increased under indi-
vidual vessel quotas, there was often an increased ability and willingness of fisher-
men to pay these increased costs. Support from industry for increased enforcement
is common. IFQ holders recognize that the illegal fishing by others damages the

2The report by the National Research Council (1999) drew upon much of the evidence con-
tained in OECD (2000).
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value of their quota rights and have an incentive to aid authorities with enforce-
ment.

The rents generated by IFQs provide governments with a source of revenue to
cover the costs of enforcement and administration. In the many IFQ fisheries in
Australia, Canada, Iceland, and New Zealand, industry pays for administration and
enforcement with fees levied on quota owners. In some cases quota holders volun-
tarily paid for added enforcement, such as in the New Zealand lobster fishery. In
addition, IFQ management has led to increased cooperation between fishermen and
enforcement authorities in several cases, including the New Zealand fisheries in
general, and the US wreckfish fishery. Fishermen reported improved compliance in
the Canadian halibut fishery. 3

Despite the many and serious problems that have confronted IFQs, fishery man-
agers are finding ways to mitigate, if not solve, many of these problems. Potential
participants commonly are afraid that they will not receive their fair share in the
initial allocation of quota. Others fear that landings and processing will leave their
communities, and that large corporations will take over the fishery, and other con-
cerns. We have learned a great deal over the last 20 years of IFQ management. I
believe that managers can find designs of IFQ programs that satisfy first principles
(such as creating an exclusive harvest right) and still address the concerns of fair-
ness and justice. Where no solutions are immediately evident, we should craft the
legislation to encourage innovation and experimentation.

How do IFQs compare to other fishery management measures? 4
In their assessment of other management measures, OECD concludes as follows:

Total Allowable Catch Quota (TAC)

Competitive TAC management causes a race-to-fish with the attendant effects of
over capitalization, shortened seasons, market gluts, increased harvesting and proc-
essing costs are particularly evident. Competitive TAC management generally has
not effectively prevented overexploitation of the fishery resource—though it has
been successful in some fisheries.

Limited Licenses

Over capitalization and increased harvesting costs occur with limited licenses, but
the evidence is confounded by the presence of TACs in many of the reported cases.
There have been some initial allocation problems, but the amount of evidence is too
small to draw a firm conclusion. Limited licenses have not stemmed the tendency
to overexploit the fishery resource.

Size & Sex Selectivity

Size and sex selectivity measures do not mitigate the race-to-fish and result in
increased enforcement costs and/or problems are supported by the evidence. There
is only weak evidence that the average size of fish landed increases and that dis-
cards increase.

Closures

It is clear that time and area closures have not been effective in assuring resource
conservation, though conservation might well have been worse without them.

Individual Effort Quotas

Individual effort quotas (e.g., days-at-sea, trap quotas) result in over capitaliza-
tion, increased harvesting costs, and increased enforcement problems.

3Other problems with IFQs that were identified included: underreporting of catch and data
degradation (documented for 12 fisheries, but improvements were made in six fisheries); indus-
try resistance to IFQs in eight fisheries, but the opposite was true in five fisheries; several cases
where quotas were consolidated (documented in 12 fisheries, but 5 showed contrary evidence),
and rules were in place to limit consolidation; little evidence that smaller vessels are eliminated
when individual vessel quotas are introduced (two fisheries where elimination occurred and five
where it did not); class divisions were documented only for the Icelandic fisheries.

4The OECD study represents one of the few, if not the only, attempts to comprehensively as-
sess the performance of the full suite of management measures. The study found considerable
evidence, and excellent scholarly studies of individual quotas, limited licenses and total allow-
able catch measures. However, there is great paucity of evidence on the performance of the other
management measures (size and sex selectivity, closures, effort quotas, vessel catch limits and
gear and vessel restrictions). While the theory of how these measures are supposed to work is
well developed, the supporting empirical evidence is missing. The actual application of these
methods appears to be conducted more on faith than on a sound factual basis.
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Vessel Catch Limits

Vessel catch limits (as distinguished from IFQs) increase enforcement costs and
problems.

None of the other (non-IFQ) management measures perform well when they are
used without IFQs. That is, they do not effectively control exploitation and mitigate
the race-to-fish. They do not, however, present as many social and administrative
difficulties as IFQs.

Most management measures are expected to provide some degree of conservation
benefits in the form of maintaining or rebuilding resource stocks to desired levels.
Unfortunately, in practice, none of the management measures assures optimal re-
source conservation. Achieving optimal conservation is complicated by several fac-
tors or conditions, including multispecies, bycatch and discards, and wide fluctua-
tions in resource stocks and markets.

What do IFQs provide that other approaches do not?

IFQs provide important benefits that other approaches do not. IFQs effectively
constrain exploitation within set limits, mitigate the race-to-fish, reduce over capac-
ity, gear conflicts and improve product quality and availability. Producers benefit,
consumers benefit and, when the resource rent is used to pay for the cost of man-
agement, the general public benefits.

In addition, there are environmental benefits that are often overlooked. For exam-
ple, reducing the 300,000 traps in Area 2 of the American lobster fishery is expected
substantially reduce entanglements with whales, while at the same time realizing
the same yield. Based on the evidence, I expect IFQs or transferable traps entitle-
ments will ease this downsizing more effectively and with less sacrifice than other
alternatives.

OI}l1ly IFQs and other rights-based approaches have the potential to achieve this
much.

Why do IFQs perform so well?

Fishery economists and most social scientists are not surprised that IFQs perform
so well in comparison to other management measures. IFQs solve numerous prob-
lems by providing exclusive harvesting rights. Other ‘rights-based’ management
measures have the potential to do the same. None of the traditional management
measures provides exclusive rights and, therefore, cannot solve the problems created
by nonexclusive use of the resource.

In fisheries without exclusive harvesting rights, no fisherman has the right to ex-
clude other fishermen from harvesting any part of the resource. From an individual
fisherman’s perspective, leaving fish to grow and reproduce is done at the risk of
losing the fish to other fishermen. Thus, there is no incentive to conserve the re-
source for future use, since no fisherman has exclusive use. The nonexclusive nature
of fisheries resources is the fundamental cause of overexploitation in modern fish-
eries.

Without an exclusive right to harvest a quantity of fish, competition to catch fish
before others do causes a ‘race-to-fish’, resulting in fishing seasons that are shorter
than optimal for maximum economic performance, landings that are too small and
of inferior quality, and excessive investments in vessels and gear.

The nonexclusive nature of harvesting fisheries resources also leads to conflicts
among user groups. Since no fisherman has the right to exclude another from access
to the resource, two or more fishermen can interact at the same time and place in
a fishery. They impose external costs on each other in the form of gear or other
losses. Mobile gear (such as trawls) may fish in the same area as fixed bottom gear
(such as traps), causing damage to one or both of the gears. Large, efficient vessels
can operate in a fishery on which small-scale fishermen are heavily dependent,
draining the stock available for capture by the smaller fishermen. Failure to con-
sider these external costs when deciding where and how to fish causes inferior eco-
nomic performance in the fishery.

Processors, distributors, wholesalers, retailers and consumers are also affected by
the nonexclusive nature of harvesting. The race-to-fish can result in large quantities
of fish being landed during short periods, requiring the buildup of excessively large
processing, storage and distribution facilities to handle the periodic peak loads.
Wholesalers, retailers and consumers find supplies of specific fish are abundant for
short periods and scarce for long periods; or, the product is processed for long shelf
life, generally reducing the quality of the products and price on the market.

Of all the management measures available to managers, rights-based manage-
ment measures (such as IFQs) have the greatest chance of correcting the funda-
mental problem of nonexclusive harvesting rights and of reducing conflicts among
users, producing superior economic performance while conserving fishery resources.
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Are IFQs appropriate for multispecies fisheries and ecosystem manage-
ment?

Despite the complex challenges presented by multispecies fisheries, IFQs out-
performed all other management measures. This is not to say, however, that only
IFQs are needed in multispecies fisheries. Rather, when other management meas-
ures (such as mesh size regulations) are used in combination with IFQs, perform-
ance was superior. When not used with IFQs, performance suffered.

Fisheries that harvest multiple species are more difficult and costly to manage
than single species fisheries. A high proportion of multispecies groundfish fisheries
in OECD countries experienced poor resource conservation and economic perform-
ance. Relatively non-selective trawls are used in these fisheries, having high by-
catch and discard rates, further weakening management’s control on exploitation
patterns (unless by-catch and discarded catch are monitored adequately).

Multispecies fisheries complicate all forms of fishery management. In multispecies
fisheries where several species are caught jointly, no single management measure,
or combination of measures, can achieve the optimal fishing mortality for all species.
Almost any change in management measures will favor one species at the expense
of another. Good conservation on all stocks appears infeasible in such cases.

With respect to the issue of ecosystem management, there is widespread con-
sensus on the importance of accounting for multispecies interactions in fisheries
analysis and management, but only a limited amount has been accomplished to
date. The theory for developing models to explain and analyze interactions is well
developed. Biological and economic empirical evidence, however, is inadequate. At-
tempts to model multispecies fisheries in several countries are ongoing and are al-
ready providing information for the management process in some fisheries. IFQs
seem to offer high promise, relative to non rights-based approaches, for wrestling
with the challenge of managing complex marine ecosystems. Other rights-based ap-
proaches are currently being explored by researchers, but no experiments or tests
of these approaches are underway.

By-catch is inevitable in many multispecies fisheries. Incentives play a major role
in determining the amounts of by-catch. An individual fisherman will try to control
by-catch as long as the benefits outweigh the costs to him. Effective management
recognizes this and creates or modifies incentives to lessen the impact of by-catch.

There is some anecdotal evidence suggesting that substantial discarding at sea
and underreporting of landings have increased since the implementation of IFQs.
However, a study done for OECD found no discernible increase in discards under
an IFQ system compared to the previous limited effort management scheme.

Some countries have developed tools to counteract discarding. These tools include
setting TACs by species such that different TACs can be filled approximately simul-
taneously; employing standard harvesting technologies; simple and well advertised
discard rules; flexible monitoring and surveillance designed to deal with the most
pressing problems at each point in time; and addressing alleged violations quickly
and effectively with penalties high enough to deter such practices.

Are IFQs guaranteed to conserve the fishery resource and produce wealth
in a given fishery?

No. IFQs do not guarantee conservation and wealth in a given fishery. Rather,
the evidence says that the chances of conservation and wealth are far greater with
IFQs than other management measures; and that the risks of failure are far less
with IFQs than without them.

Most IFQ fisheries have yielded great benefits; and some have experienced unfor-
tunate outcomes. Just as when the Dow Jones average rose from 2,000 to 10,000,
the wealth of share holders in total grew. But mixed in with the many stocks that
gained in value, there were some that lost value. The outcomes for any one stock
and any one investor is uncertain. Likewise, the outcomes in any one fishery are
uncertain; and the outcomes for any one participant in a fishery are uncertain. We
can only try to act so that we maximize the chance of success. IFQs provide that
option.

Comments on & suggestions for shaping S. 637

Now I would like to comment on some of the provisions in S.637. I believe the
bill in its current form can benefit from a few critical changes.
Prohibition on IFQ transfers

Prohibiting transfers of IFQs will result in a number of problems. I list some of
them here and offer an alternative approach to solve what I believe to be the reason
motivating the prohibition.
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Most of the successful IFQ fisheries in the world now allow, in fact depend on,
transfers of quota by either sale or lease or other means. Transfers allow markets
to function smoothly and to handle the allocation problems that too often cripple the
management system.

Several of the fisheries reviewed by OECD initially prohibited transfers of quota
when IFQs were first introduced. However, shortly after the fleet gained experience
with and trust in the IFQ program, they saw the gains to be realized from trading
quota. Fishermen restricted by non-transferable IFQs eventually persuaded the gov-
ernment authorities to allow transfers.

By prohibiting transfers—except for hardship and among family members—S.637
will severely impair the effectiveness of any IFQ program. The transfer prohibition
is a ‘one-size fits all’ approach to IFQ programs. Nontransferable quotas may be ap-
propriate in some fisheries, but certainly not in all.

The prohibition on transfers creates numerous problems.

1. The inability to transfer partial fishing rights makes it difficult for fishermen
and fishing families to adjust to conservation requirements.

2. The prohibition will reduce incomes for those fishermen whose quota composi-
tion does not match their fishing opportunities.

3. The prohibition will instill an incentive to cheat, to bust one’s quota. If the
quota are transferable, a fisherman who wants to fish more than his quota has the
option to acquire more through the market. The incentive to cheat is less with
transferable IFQs than without.

4. The prohibition will weaken the tendency to reduce fleet capacity and over cap-
italization.

5. The prohibition on selling and leasing prevents the IFQ from taking on value,
a value that a fisherman can use if s/he elects to retire or otherwise exit the fishery.

And, there are other ill effects of the prohibition for given specific circumstances.
I can understand the concerns that some producers and those who live in fishing
communities have with transferability. They seem to fear that their way of life will
be severely impacted by transferable quotas. To me, it is rational that they are will-
ing to accept IFQs if transfers are prohibited. However, based on the evidence, I'm
also convinced that many of those who now oppose transfers of quota will, once they
have gained experience with IFQs, call for a relaxation of the prohibition.
Prohibiting transfers by law is too inflexible in my judgement. If, after an IFQ
program is put in place, a majority of fishing interests does want transfers, they
must ask Congress to change the law. There must be a more flexible alternative.
I propose a compromise. I propose that S. 637 be modified to either

1. Initially prohibit transfers but establish a flexible framework in which Fishery
Management Councils and the Secretary of Commerce can decide to allow the sale,
lease and other transfers of quota.

2. Restrict transfers of quota to within specified communities or regions of a fish-
ery—user groups or areas to be determined in the plan development process. Also
allow for a framework adjustment process whereby the restrictions can be amended
or entirely lifted.

Referendum requirement

The double referendum requirement is an intriguing idea. It appears to be a way
to insure that the procedures and provisions are fair to the affected parties.

A similar voting procedure is required for establishing agricultural marketing or-
ders. Most agricultural marketing orders cover crops that are grown by a relatively
few producers and marketed in few channels. Marketing orders are not viable for
crops spread over wide areas, involving many producers who sell to many different
markets. It is just too difficult to get so many heterogeneous crop growers to agree—
with a two-thirds majority—to a common marketing order.

I am concerned that the referendum requirement establishes a hurdle that is too
high. Many of the fisheries subject to federal management are quite large, involving
hundreds—even thousands—of producers who operate over large geographic areas
and sell to a wide variety of markets. Given the experiences in marketing order pro-
grams, I fear that agreements on IFQ programs will be rare—the exception rather
than the rule.

As an alternative, I suggest devolving to relatively small groups the authority to
set their own rules, including the use of IFQs. I urge the Committee to examine,
for example, the experiences of the producer organizations in the UK. Each PO is
awarded a quota. Members of each PO decide how they fish their group quota. Some
POs have chosen to operate under IFQs and others have not, but all of them work
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under a group quota. Applying this approach to groundfish in New England, we can
imagine awarding a quota for cod to the fishermen of Gloucester, a separate quota
of cod to fishermen of Portland, etc. Allow each group to decide for themselves how
to fish their quota, and require that a referendum be held in making that decision.
This will give them to power to govern their lives and their destiny. In addition,
this will create a stronger incentive for stewardship over the resource.

Devolution: Bottom-up trumps top-down

Senator Snowe has said that the IFQ Act ‘provides . . . the affected fishermen
with the ability to shape any new IFQ program to fit the needs of the fishery.’ I
believe the Senator is in line with another global trend, the move by governments
towards giving fishermen more control over their fisheries. Abroad this is referred
to as devolution—a set of institutional arrangements where the authority and re-
sponsibility of governing the use of marine resources is passed down (devolved) to
the local level.

Why are governments devolving management authority? Because governing from
afar—the traditional top-down approach to fisheries management—is not working
well. The burden of centralized fisheries management has become too great for
many governments, and they have found it less costly and more effective to allow
users and local communities to shape the nature of their fishery management pro-
grams. The government plays the important role of insuring the users conserve the
resources and protect the environment, but the government does not instruct the
users how to achieve those ends.

User participation in the development and implementation of fishery management
plans is found to be a critical element for successful management. Co-management
arrangements are one of the more promising avenues for greater user participation.
A substantial body of evidence demonstrates that more local control over manage-
ment policy yields significant gains. OECD and many other studies have docu-
mented the benefits of meaningful user participation.

Moves towards more decentralized fisheries management in the Maine lobster
fishery and in other fisheries here and abroad seem to be successful (in terms of
conservation and social and economic outcomes). The Netherlands, Denmark, Nor-
way, Sweden and the United Kingdom have devolved fishing rights and responsibil-
ities to producers. These countries have found that the local control reduces admin-
istrative costs and greatly improves compliance with management regulations.

A significant benefit of co-management is the use of local knowledge about stock
dynamics and ecology. Another advantage is the flexibility to adapt with short no-
tice to changing management objectives and fishery conditions. Co-management at
the local level achieves greater economic stability and decreases fishermen’s percep-
tions of economic risk. Co-management and IFQs have been found to strengthen
each other in some fisheries.

One of the greatest gains of user participation in management design and imple-
mentation is users’ support of the program. It is nearly impossible to adopt and im-
plement effective fishery management programs without the widespread support of
commercial and recreational fishers. However, this support is often missing or very
weak among users of our fishery resources. If fact, opposition to proposed manage-
ment measures is all too common.

Some observers note that fishermen frequently oppose conservation and manage-
ment measures because they have little assurance that their sacrifices will be suffi-
ciently rewarded in the future. Their insecure claim on the future rewards of their
sacrifice naturally leads them to oppose strong conservation measures. Therefore,
they pressure Councils, NMFS and their elected representatives not to enact strong
conservation measures. And, when measures they oppose are implemented, they
work to subvert those measures. The result is ineffective management.

Authorizing the use of IFQs is expected to improve the prospects that fishermen’s
sacrifices will be worth it to them. But, the legislation should be further amended
to address the problem of industry opposition to strong conservation and manage-
ment measures. For example, producers can be given more of a voice in the selection
of specific management measures. One way to do this is to encourage decentraliza-
tion of fisheries management.

While the current version of S.637 is a step in the right direction, it does not pro-
vide fishermen with sufficient ability to shape the program to fit the needs of their
fisheries. In addition, there appears to be reluctance by the Councils and NMFS to
devolve to local organizations the authority to customize the rules to meet local con-
ditions and needs (especially those rules that have only local impact). The Magnu-
son-Stevens Act could be amended to encourage Councils to undertake experiments
with decentralized approaches to fisheries management. Our fisheries would benefit
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from more experiments along the lines of the area management approach in the
Maine lobster fishery.
Thank you.

Senator SNOWE. Thank you.
Dr. Orbach.

STATEMENT OF MICHAEL K. ORBACH, PH.D., PROFESSOR
OF MARINE AFFAIRS AND POLICY, DUKE UNIVERSITY

Dr. ORBACH. Madam Chairman, thank you for the opportunity to
address you this morning. I am the Director of the Duke University
Marine Laboratory, but I am a cultural anthropologist by training.
I deal with the very interdisciplinary unit that brings all of the
natural and social sciences to bear on our natural resource ques-
tions, including fisheries. I deal with what is typically called the
human dimension of these issues, and of course IFQ’s are primarily
focused on a human dimension question.

I have worked with all eight of the Regional Fishery Manage-
ment Councils around the country on various issues. I have worked
with NOAA and I spent a decade as a State Fishery Commissioner
in North Carolina. So I have seen this perspective from many dif-
ferent angles.

I would add that I have also been involved in the consideration
and generation of several different kinds of limited access systems,
always working with the industry, and I would point out that in
some of those cases we decided not to have IFQ’s or a limited ac-
cess system. In other cases, the decision of the group was to have
them. So I have also been involved in facilitating all kinds of deci-
sions on this particular kind of issue.

I make a number of points in my written testimony, but I want
to focus on three here this morning. The first is the question of
where we are in human history really with what is called the clo-
sure of the ocean commons. Rather than being an unusual feature
of the way humans deal with natural resources, rules such as you
find in IFQ’s or limited access are really the general rule for how
humans have by and large over time dealt with resource questions.

We have always had rules of access. Now, the big exception to
this with ocean fisheries is generally the last century and in par-
ticular since World War Two, where our ability to use and extract
ocean resources has essentially far outstripped our governance
structure. What is happening now is we are catching up. Because
of the tremendous pressure on our ocean resources, as Senator Ste-
vens points out, the fact that there are very few fisheries that are
not very heavily utilized, we are now beginning to apply the rules
that we apply to every other natural resource area.

I would note that every other natural resource area except ma-
rine fisheries has had some form of limited access rule in effect for
decades, if not almost a century in the case of forestry, for example.
So in a sense, we are getting back into the way that humans ought
to be relating to natural resources, after a great time of not having
the appropriate governance structure.

Second is the principle of parsimony. This has been noted by the
panels earlier, that the principle here is put in law only what you
really need to put in law. There are some features of S. 637, which
I think is generally well crafted, that are clearly appropriate be-
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cause of the equity concerns and the common concerns of industry,
for example the excessive share provisions.

I would add that in general, if you look at the way that limited
access systems have been implemented, those that have attempted
to design to avoid excessive shares have in fact done so by and
large. Those that did not design to avoid it, it has occurred. So I
think Senator Kerry was correct when he said that that is a work-
able problem, that there are in fact ways to design to avoid exces-
sive shares.

I think in the areas of transferability and sunset provisions, how-
ever, there is a tremendous amount of difficulty, as Dr. Sutinen
said, in designing a system that you shackle in a way that cannot
achieve its intended objectives. I think that is a tremendous prob-
lem. I think you lose an incredible amount of flexibility and ability
to achieve objectives by disallowing for transferability, and again
the particular problems that arise, whether it is public trust, re-
source extraction problem, or an excessive share problem, you can
deal with those separately without the larger prohibition against
transferability generally.

Similarly, sunset provisions—I should add, by the way, also that
I was a member of the National Academy committee that produced
the Sharing the Fish report. In that report we advise against a
blanket provision on sunsets, because again they are something
tha‘ck will not allow the system to work the way it was intended to
work.

Now, if you want to have provisions for a periodic review, there
are certainly ways to do that without a sunset provision formally.
If you do consider sunsets, consider the length carefully. Five years
sounds like a long time, but when you set up a system like this and
try to allow it to work naturally, oftentimes it takes longer than
that to see the results come out that you even can review. So I
would take great care with those transferability and sunset restric-
tions.

Similarly on the processing issue, I think the former panel had
it right. We have to decide whether we view that, the whole proc-
essing question, as a transition issue or whether it is an issue that
needs to be designed into the Fishery Conservation Management
Act. In general, the farther you get away from specific conservation
objectives the more difficult it becomes to structure a system such
as a limited access system.

In a sense, I think Mr. Stevens was correct when he said that
it is an important issue. If you really do want to address processing
as part of the limited access question, you may have to consider
larger structural changes in the FCMA itself to have that occur in
a proper fashion. There are many ways to deal with transition phe-
nomenon.

Finally, the issue of co-management. Co-management does work.
I would state one caution on the double referendum issue, though.
Certainly a referendum on the submission of the plan may be a
very appropriate democratic procedure. But a referendum on
whether to initiate the consideration, however, is quite a different
issue. As a social scientist I am aware of the fact that the most
valid survey results come when the people you are surveying are
completely educated and informed about what you are asking them
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about. A referendum at the beginning of a process may not actually
allow fishermen, scientists, managers to be educated enough on the
issues to make an informed decision.

Again, I think a referendum on submission is absolutely appro-
priate. A referendum on whether to start thinking about the proc-
ess I think is rather dangerous, actually.

Finally, I think socioeconomic data needs are paramount here,
and I hope, Chairman Snowe, when you consider your rec-
ommendations on appropriate research that is needed to ade-
quately consider these systems you will fully consider the needs to
bo}ster the socioeconomic data and research as well as the biologi-
cal.

[The prepared statement of Dr. Orbach follows:]

PREPARED STATEMENT OF MICHAEL K. ORBACH, PH.D., PROFESSOR OF
MARINE AFFAIRS AND PoLicY, DUKE UNIVERSITY

My name is Mike Orbach, and I appreciate the opportunity to testify regarding
S. 637, the IFQ Act of 2001, and the general topic of access limitation in marine
fisheries management. My formal training is in economics and cultural anthro-
pology, and I have worked since the 1970’s on the applications of social science to
marine fisheries management at the local, regional, national and international lev-
els, including on the design of several limited access systems. I have worked with
NOAA and all eight of the Regional Fishery Management Councils, all three Inter-
state Marine Fisheries Commissions, and several individual states including having
served for a decade as a member of the North Carolina Marine Fisheries Commis-
sion. I also served as a member of the Committee to Review Individual Fishing
Quotas of the National Research Council, which produced the 1999 report, “Sharing
the Fish: Toward a National Policy on Individual Fishing Quotas”. I am testifying
today as an individual, not representing any organization or interest group. I will
confine my remarks to general aspects of access limitation and IFQs, but would be
happy to provide further detailed remarks on specific aspects of these topics.

The Enclosure of the Ocean Commons

The most general point I would like to make is that the development of limited
access provisions in fisheries management is part of the more general movement to-
wards “enclosure” of the ocean commons. The ocean and its resources have been
viewed a ‘the last frontier’ on our planet, and as such have been subject to free and
open access to those who wish to extract its resources and otherwise use or benefit
from those resources. However, as human effects on ocean resources increase,
through extraction, pollution and other alterations of the ocean environment, the
need arises for the development of governance systems that preserve the public
trust in these resources and environments while allowing for reasonable use and im-
pact. Questions of limitations on access to these environments and resources natu-
rally arise as part of these potential governance systems. IFQs, or any other access
system, must be viewed as only part of the means to achieve legitimate objectives
of policy and management, and where they are judged appropriate should be applied
consistent with public trust principles, including those of equity as well as conserva-
tion.

Given the general history of human interactions with public trust resources, how-
ever, it is difficult to image that some form of access limitation will not eventually
be legitimately considered in many if not all situations of ocean resource use, includ-
ing fisheries. Although limited access systems place different constraints on tradi-
tional fishing communities, they have also been shown to provide significant bene-
fits (NRC, 1999).

The Role of Social and Economic Factors in Marine Resource Conservation

It is important to recognize that any form of conservation policy has both social
and economic objectives and social and economic impacts. No resource conservation
measure has ‘solely biological or ecological’ objectives or impacts. This is recognized
in the formulation of the concept of “Optimum Yield” in the Magnuson-Stevens Act.
No quota; no season; no gear regulation is devoid of social and economic aspects in
decision-making, nor of social and economic impact. Thus, the standards of holistic
application of social and economic considerations to IFQs are equally applicable to
virtually all fisheries management policy and management decisions, and should be
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consistently applied throughout the decision-making process. The need for better so-
cial and economic data to make these judgements was clearly noted in the Sustain-
able Fisheries Act amendments of 1996. In this area IFQs and other access limita-
tion systems are different in degree, but not in kind; they all require much better
social and economic data and assessment. The data we have show that IFQ systems
have, by and large, met their design criteria.

Caution in the Upward Aggregation of Responsibility and Authority in
Fishery Management Decisions

The 1999 NRC report (NRC, 1999) notes the desirability of management decisions
being made at the lowest possible level subject to appropriate public trust oversight.
S. 637 generally follows this principle, recognizing both the focal role of the Regional
Councils and the desirability of broad participation of constituents in the policy de-
velopment and implementation process, including the potential for constituent
referenda in those processes. However, caution should be exercised in restrictions
placed on these processes, including specific provisions such as ‘sunset’ requirements
(s.303(e)(2)(E) and (F)) or restrictions on transferability (s.303(e)(6)(A)) for IFQs,
which may have the unintended effect of prohibiting the design of limited access
systems with the potential to achieve their legitimate objectives. These decisions
would be better left to the constituents, the Councils, and NOAA. Many models exist
for “comanagement” between constituents and governments entities.

Involvement of Constituencies in the Development and Implementation of
Limited Access Systems

Substantial, and increased involvement of fishery constituencies in the policy de-
velopment and implementation process is a critically important objective. However,
care should be taken that such involvement preserves important public trust prin-
ciples. One such principle is reflected in s.303(e)(1)(E), which prohibits any person
or entity from acquiring an “excessive share” of any individual quotas, a goal that
is clearly possible to achieve as demonstrated in several existing limited access sys-
tems. The decision framework should also not unreasonably hinder the broad con-
sideration of potential alternatives. As presently written, s.303(8)(B)(b)(i)(1) and (2)
may present such a hindrance, in prescribing that both the “submission” and the
“preparation” of plans be subject to referendum procedures. The problem with re-
quiring that “preparation” of such plans be subject to referendum is that until issues
are identified, objectives set, and alternatives analyzed it is not clear that appro-
priate information will be available to constituencies in order to make informed
judgments. “Submission”, on the other hand, clearly could be subject to an informed
referendum, assuming constituents have been fully involved in the process. There
are many examples of where this has occurred in a manner satisfactory to the con-
stituents.

The Appropriate Scope of Application for Limited Access Provisions

Regarding the potential for application of limited access provisions beyond the
harvesting sector, it is important to review the principles and circumstances which
lead to the consideration of access limitation to marine resources. The primary prin-
ciple is that of protection of public trust resources and the circumstances are those
that arise from open access in the harvest sector. The Magnuson-Stevens Act is
clear in requiring that any restricted access provisions be tied to legitimate con-
servation purposes. I believe that many applications of access limitation to the har-
vesting sector can assist in protecting the public trust. However, applications (or ex-
tensions) of access limitation to the processing sector become one step farther re-
moved from the basic needs of resource conservation. If some provision should be
made to ameliorate the social and economic effects of the transition to a harvest sec-
tor limited access system on the processing sector, consideration should be given to
addressing those provisions in a way that does not unnecessarily extend access limi-
tations beyond their appropriate scope. Nor should any measure unnecessarily or in-
appropriately complicate the system design in a way that may violate the objectives
or authorities of the Magnuson-Stevens Act. There are many possible alternatives
for addressing such transition effects.

Summary

In general, I believe that S. 637 is well crafted, subject to the above remarks, and
reflects many of the recommendations of the 1999 NRC report. Quoting from that
report, “The individual fishing quota is one of many legitimate tools that fishery
managers should be allowed to consider and use” (NRC, 1999, p—194). I would be
pleased to answer any questions regarding this testimony, or to supply additional
testimony or information.
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Senator SNOWE. Thank you, Dr. Orbach.
Mr. Crockett.

STATEMENT OF LEE R. CROCKETT, EXECUTIVE DIRECTOR,
MARINE FISH CONSERVATION NETWORK

Mr. CROCKETT. Good morning, Madam Chair and members of the
Subcommittee. My name is Lee Crockett. I am the Executive Direc-
tor of the Marine Fish Conservation Network. The network is a co-
alition of 102 environmental organizations and fishing associations.
You heard from two of our fishing association members on the first
panel. We are dedicated to promoting the long-term sustainability
of marine fisheries and we appreciate the opportunity to present
our views on recent legislation proposals to guide the development
of individual fishing quota programs.

In 1996 Congress placed a 4-year moratorium on the establish-
ment of IFQ programs because of concerns over the impact of these
programs on both fishermen and the marine environment. Unfortu-
nately, Congress was unable to address these concerns before the
expiration of the moratorium. Thanks to the hard work of you,
Madam Chair, and Senators Stevens and Kerry, Congress extended
the moratorium for another 2 years to allow time to develop na-
tional standards for the design and conduct of IFQ programs.

The network strongly believes that explicit legislative standards
designed to protect the marine environment, fishermen, and fishing
communities must be established before the IFQ moratorium is lift-
ed. To facilitate this process, we have developed a set of legislative
standards for IFQ programs, which I have enclosed in my written
testimony. The standards contained in both the Snowe and Kerry
proposals would go a long way towards protecting the public inter-
ests if IFQ programs are established. While each proposal has its
merits, each could be improved with language providing greater
specificity and increased accountability.

My specific comments are outlined by our proposal. First, the
network strongly believes that IFQ programs must acknowledge
that fisheries are publicly owned, that IFQ’s do not create compen-
sable property rights, and that IFQ’s are revocable. Quota shares
must be of a set duration, we think not to exceed 5 years, after
which time they may be renewed subject to satisfying defined cri-
teria.

Senator Snowe’s proposal relies on existing statutory language
stating that IFQ programs do not create compensable property
rights and are revocable. It also places a 5-year limit on quota
shares. We strongly support those provisions. We believe they could
be improved by creating more explicit review and renewal or re-
allocation procedures. This will guard against the review becoming
perfunctory and make sure that the shares are not automatically
renewed.

The Kerry proposal relies on the same language to make sure
that they are not property and they are revocable. But rather than
a time limit, it calls for a review every 7 years to determine if the
quota shares should be renewed or reallocated. We do not agree
with that approach because the burden is on the council to prove
that the quota shares should be revoked, so it is not as strong as
it could be.
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Secondly, the network believes that IFQ programs should provide
additional conservation benefits to the fishery. To accomplish this,
we recommend that any decision to renew an IFQ program must
be based on an evaluation of whether the shareholder is providing
measurable improvements in avoiding bycatch, rebuilding over-
fished stocks, and protecting essential fish habitat.

The Snowe proposal requires IFQ programs to promote stable
management of fisheries. We think this is a good first step, but
greater specificity is needed in regards to what “sustainable man-
agement” means. We also think that quota shareholders must pro-
vide additional benefits or risk losing their quota shares, as
verified by an independent council review committee.

The Kerry proposal moves in the right direction also by directing
that councils and the Secretary consider the need to meet conserva-
tion requirements of the act with respect to the fishery, including
reduction of overfishing and minimization of bycatch and the mor-
tality of unavoidable bycatch. However, councils must be required
to meet this standard for it to have any real impact. In addition,
review committees must be established and charged with assessing
whether this standard is met.

Next, we think IFQ fisheries must ensure broad participation by
preventing excessive consolidation of quota shares and ensuring
that a portion of each annual allocation is set aside for entry level
fishermen and small vessel owner-operators. The Snowe bill con-
tains a number of provisions that will protect fishermen and fish-
ing communities. These provisions could be improved by providing
greater specificity. For example, we recommend that Congress de-
fine “excessive share” in the statute.

The Snowe bill also allows the allocation of quota shares among
categories of vessels and sets aside a portion of the annual harvest
for entry level fishermen, small vessel owners, and crew members.
These provisions are good. They could be made better if they were
mandatory.

The Kerry bill also contains a number of provisions designed to
protect fishermen and fishing communities. Again, we think these
should be mandatory provisions.

Next, the network strongly believes that IFQ programs should be
reviewed every 5 years to ensure that such programs are making
improvements in avoiding bycatch, rebuilding overfished stocks,
and protecting essential habitat before they are renewed. The
Snowe bill establishes a national review panel to evaluate existing
IFQ programs and provide comments on revising existing programs
and the development of regulations. We recommend that the review
and the regulations be completed before councils are authorized to
establish IFQ programs.

Secondly, we recommend that the panel be established perma-
nently and be charged with reviewing IFQ programs periodically.
Finally, we suggest that only individuals with no financial interest
in IFQ programs serve on the panel, to ensure the panel’s inde-
pendence.

The Kerry proposal would be improved if it required each council
to establish committees to review shareholders, rather than IFQ
programs, and IFQ programs should be required to be reviewed by
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a national independent review panel to ensure they are meeting
the act’s conservation requirements.

Finally, the network believes that IFQ programs must recover all
administrative costs, including the costs of enforcement, observer
coverage, and independent peer reviews of the program. The Kerry
proposal contains cost recovery provisions. The Snowe proposal
does not and we think it should.

That concludes my comments and I would be happy to answer
any questions.

[The prepared statement of Mr. Crockett follows:]

PREPARED STATEMENT OF LEE R. CROCKETT, EXECUTIVE DIRECTOR, MARINE FISH
CONSERVATION NETWORK

Good morning Madam Chair and Members of the Subcommittee, my name is Lee
Crockett, I am the Executive Director of the Marine Fish Conservation Network
(Network). The Network is a coalition of 102 environmental organizations, commer-
cial and recreational fishing associations, marine science groups, and aquaria dedi-
cated to promoting the long-term sustainability of marine fisheries. Our member or-
ganizations represent nearly 5 million people. We appreciate this opportunity to
present our views on individual fishing quota programs. I will focus my testimony
on your legislation, the “Individual Fishing Quota Act of 2001,” S. 637. I would also
like to discuss the exclusive quota-based management standards that Senator Kerry
proposed in S. 2973 during the 106th Congress.

I would first like to commend you and Senators Stevens and Kerry for your lead-
ership in this area. Whether to allow the establishment of individual fishing quota
(IFQ) programs, and if so, subject to what standards, is one of the most contentious
issues in fisheries management today. In 1996, Congress placed a four-year morato-
rium on the establishment of new IFQ programs to allow for further analysis of
these management tools. In the interim, it directed the National Research Council
(NRC) to analyze IFQ programs. The NRC released its report in December 1998 and
recommended that Councils be allowed to use IFQ programs provided that appro-
priate measures were imposed to avoid adverse effects from such programs. Unfor-
tunately, Congress was unable to address these concerns prior to the expiration of
the moratorium on September 30, 2000. Thanks to the hard work of you Madame
Chair, and Senators Stevens and Kerry, Congress extended the IFQ moratorium for
two additional years. The Network feels that this extension was appropriate because
it will allow Congress adequate time to develop national standards for the design
and conduct of IFQ programs.

We need national standards for IFQ programs for two reasons. First, IFQ pro-
grams are unique—they grant fishermen the exclusive privilege to catch fish, a pub-
lic resource, before the fish are caught. Second, as we have seen with council imple-
mentation of the Sustainable Fisheries Act, unless Congress provides very explicit
direction, council implementation will vary widely and will likely be inadequate. The
Network strongly believes that explicit legislative standards are necessary to protect
the marine environment, and fishermen and fishing communities. To facilitate this
process, the Network developed a comprehensive set of legislative standards to in-
sure that IFQ programs are properly designed and thus advance the conservation
and management of marine fisheries.

The legislative standards contained in S. 637 and S. 2973 would go a long way
toward protecting the public’s interest if an IFQ program is established in a fishery.
While each proposal has its merits, each could be improved with language providing
greater specificity and increased accountability. I have organized my specific com-
ments by the Network’s seven IFQ program principles.

No Compensable Property Right

IFQ programs must acknowledge that fisheries resources are publicly owned, that
IFQs are not compensable property rights, and that IFQs are revocable. Quota shares
maust be of a set duration—not to exceed five years, after which time they may be re-
newed subject to satisfying defined criteria.

S. 637 restates existing Magnuson-Stevens Act language explicitly stating that
IFQ programs do not create a compensable property right and that IFQs are rev-
ocable. It also places a five-year limit on quota shares. We strongly support the five-
year limit on quota shares. However, we believe that the bill could be improved by
creating more explicit review and renewal or reallocation procedures. In order for
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the five-year limit to be meaningful, the Network strongly believes that there must
be a very real chance that quota shareholders could lose their shares if they fail
to comply with all aspects of the IFQ program. If the review becomes perfunctory
and shares are automatically renewed, they will take on the trappings of property
despite the Magnuson-Stevens Act language to the contrary.

S. 2973 relied on existing Magnuson-Stevens Act language stating that IFQs are
not property and are revocable. It did not contain a time limit on quota shares, in-
stead it called for a review every seven years to determine if the quota shares
should be renewed or reallocated. The Network feels that this procedure is not as
strong as the one contained in Senator Snowe’s bill. The Kerry proposal would be
more likely to result in a rollover of quota shares because the burden is on the coun-
cil to prove that the shares should be reallocated.

IFQ Shareholders Must Provide Additional Conservation Benefits to the
Fishery

Advocates of IFQ programs often tout their potential to enhance conservation. The
argument goes that stewardship of the resource will be enhanced because the value
of the quota shares will be linked to the health of the resource. Therefore, the quota
shareholder will have a financial incentive to conserve the resource. The Network
does not ascribe to the theory that conservation will automatically be enhanced be-
cause an IFQ program is established. We believe that IFQ programs should be re-
quired to provide additional conservation benefits to the fishery. To accomplish this,
we recommend that any decision to renew an IFQ share must be based on an evalua-
tion of whether the shareholder is meeting the requirements of the IFQ program and
providing additional and substantial conservation benefits to the fishery. Additional
and substantial conservation benefits are scientifically measurable improvements in
avoiding bycatch, preventing high-grading, reducing overfishing, rebuilding over-
fished stocks, and protecting essential fish habitat.

S. 637 moves in the direction of requiring IFQ programs to provide additional con-
servation benefits, by requiring that programs include provisions to “promote sus-
tainable management of the fishery.” While this is a good first step, greater speci-
ficity regarding the meaning of sustainable management is necessary. We also be-
lieve that quota shareholders should be required to provide additional conservation
benefits. Quota shares held by individuals who are not improving conservation
should not be renewed.

S. 2973 moved in the right direction when it directed councils and the Secretary
of Commerce to “consider(s) the need to meet the conservation requirements of the
Act with respect to the fishery, including the reduction of overfishing and the mini-
mization of bycatch and the mortality of unavoidable bycatch.” However, for this
provision to have any real impact, councils must be required to meet this standard.

Protection for Individual Fishermen and Fishing Communities

To ensure that IFQ fisheries have broad participation, limits must be established
to prevent excessive consolidation of quota shares. Preference should be provided in
initial allocations to fishermen who can demonstrate a record of conservation-minded
fishing practices, are owner-operators, and have long-term participation in the fish-
ery. Each IFQ program must ensure that a portion of each annual-allocation is set-
aside for entry-level fishermen and small vessel operators.

S. 637 contains a number of provisions that will help to protect fishermen and
fishing communities. These include much-needed requirements to provide fair and
equitable allocation of quota shares and a directive to minimize negative social and
economic impacts of IFQ programs on coastal communities. These provisions could
be improved by providing greater specificity. For example, the bill requires IFQ pro-
grams to include “provisions that prevent any person or entity from acquiring an
excessive share of individual quotas issues for the fishery.” We recommend that
Congress define excessive share in statute to not exceed 1 percent of the total quota
shares. To recognize the need for regional flexibility, councils could exceed this limit
if there are a small number of participants and the increase would not be detri-
mental to other quota shareholders.

We also note that S. 637 directs councils to “take into account present participa-
tion and historical fishing practices in the fishery.” Again, this is a good first step.
However, we recommend that councils be specifically excluded from basing the ini-
tial allocation of quota shares on catch history. We believe that using catch history
will reward the largest fishermen at the expense of small fishermen. Additionally,
we believe that giving the biggest shares to the biggest fishermen could reward
those who have caused problems by using large, non-selective, and/or habitat dam-
aging gear. Disallowing the use of catch history will also provide a disincentive for
fishermen to fish rapaciously in order to establish catch history when an IFQ pro-
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gram is in the planning stages. Additionally, we recommend that the initial alloca-
tions reward fishermen who have a demonstrated record of conservation-minded
fishing practices.

Finally, S. 637 authorizes IFQ programs to include provisions that allocate quota
shares among categories of vessels and set aside a portion of the annual harvest
for entry-level fishermen, small vessel owners, or crewmembers. Once again, this is
a very good first step that could be improved by making these provisions mandatory.

S. 2973 contained a number of provisions designed to protect fishermen and fish-
ing communities. These included provisions to establish a fair and equitable initial
allocation, consider the allocation of a portion of the annual harvest to entry level
fishermen, consider the social and economic impacts of IFQs, and consider the ef-
fects of excess consolidation. These provisions needed to be mandatory to make them
more effective.

IFQ Programs Must Provide Additional Conservation Benefits to the Fish-
ery

The Network strongly advocates a periodic review of IFQ programs every five years.
Decisions on whether to renew the program and how to improve it should be based
on the outcome of that review. Review criteria should include additional and sub-
stantial conservation benefits to the fishery, including avoiding bycatch, preventing
high-grading, reducing overfishing and rebuilding overfished stocks, and protecting
essential fish habitat.

As I discussed above, S.637 contains language requiring that IFQ programs pro-
mote “sustainable management of the fishery,” which needs further clarification to
effectively promote conservation. The Network recommends that fisheries subject to
an IFQ program, at a minimum, be required to satisfactorily meet all of the con-
servation requirements of the Magnuson-Stevens Act. In particular, optimum yield
should be set below the maximum sustainable yield to guard against overfishing,
buffer against scientific uncertainty, and protect the ecosystem. Bycatch should be
reduced over time to insignificant levels, and damage to essential fish habitat
should be minimized. Additionally, an independent review of the program is nec-
essary to insure that conservation is enhanced.

S. 2973, as discussed above, contained of number of conservation provisions that
should be mandatory. It also contained a requirement that each council establish
a committee to review the council’s IFQ programs to ensure the programs are meet-
ing the requirements of the Magnuson-Stevens Act, including the conservation re-
quirements. The Network recommends that the Secretary establish a national re-
view panel to review IFQ programs. We feel that a national panel is necessary to
ensure a truly independent review of how effective IFQ programs are at meeting
conservation objectives.

Independent Review of IFQ Programs and Shareholders

A national IFQ review panel, consisting of individuals knowledgeable about fish-
eries management, but with no financial interest in any fishery, should be estab-
lished to review IFQ programs. In addition, each fishery management council should
establish and maintain an Individual Fish Quota Review Panel, consisting of indi-
viduals with knowledge in fisheries management, but with no financial interest in
an IFQ program, to conduct reviews of performance of IFQ shareholders.

S. 637 establishes a national review panel to evaluate success, costs, and economic
effects of existing IFQ programs. The panel’s comments are submitted to the coun-
cils and the Secretary for the revision of existing IFQ programs, and the develop-
ment of IFQ regulations. We have several recommendations to improve this provi-
sion. First, it seems that S. 637 authorizes the development of IFQ programs while
the panel is studying existing programs and the Secretary is developing regulations.
This would allow the development of IFQ programs that are inconsistent with the
new regulations. We recommend that the panel conduct its study and the Secretary
promulgate regulations before councils are authorized to establish IFQ programs.
Second, we recommend that the panel be established permanently and be charged
with reviewing IFQ programs periodically. Finally, to ensure that the panel’s re-
views are independent, we suggest that individuals with financial interests in IFQ
programs be prohibited from serving.

S. 2973 required each council to establish an independent review panel to make
recommendations for development, evaluation, and changes to the council’s IFQ pro-
grams. Appointments to the committee included a broad spectrum of interest groups
and IFQ holders were prohibited from participating. These panels have many good
aspects, but should be charged with reviewing individual quota shareholders. As
stated above a national panel should be charged with reviewing IFQ programs.
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Recovery of Costs

Because IFQ shareholders are granted the exclusive privilege to catch fish, we be-
lieve that IFQ programs must recover all administrative costs, including costs of en-
forcement, observer coverage, and independent peer reviews of the programs. Addi-
tionally, review of IFQ programs depends on good data and adequate funds to carry
out the reviews. Cost recovery will ensure that the councils and the Secretary have
the funds necessary to carry out this important mandate.

S. 637 should be amended to include a provision to require cost recovery.

S. 2973 contained a provision to cost recovery that was very similar to the Net-
work’s proposal.

Reserve a Portion of the Catch to Protect Ecosystems

IFQ programs must provide the opportunity for allocation of quota shares to enti-
ties that do not intend to catch the fish, but instead to reserve the quota share for
ecosystem purposes. This reserve portion would serve as a buffer against scientific
uncertainty.

S. 637 does not contain a provision that allows individuals to buy quota shares
without fishing them. In fact, the bill prohibits this practice by requiring individuals
to engage in fishing three of any five consecutive years or risk having their quota
shares revert to the Secretary. This prohibition should be removed from the bill.

S. 2973 contained a provision that limits the allocation of quota shares only to
individuals who directly participate in the fishery. This prohibition should also be
removed.

Finally, I would like to commend a provision that is in both bills, but is not con-
tained in the Network’s proposal. Both bills contain requirements for super majori-
ties of eligible permit holders to endorse an IFQ program before it can be estab-
lished. We feel that this is a fair and equitable means of insuring that an IFQ pro-
gram has broad support among affected fishermen.

In summary Madame Chair, you and Senator Kerry are to be commended for in-
troducing legislation that if enacted would provide a badly needed legal framework
for IFQ programs. If the two proposals were combined and made more specific as
recommended above they would go a long way towards ensuring that both fish and
fishermen are protected.

Thank you again for providing the Marine Fish Conservation Network with an op-
portunity to presents its views on IFQ programs. I would be happy to answer any
questions you or other Members of the Subcommittee may have.

Senator SNOWE. Thank you. I want to thank all of you for your
presentations here today. I think it will be helpful to this process
of determining what essentially will be critical to further shaping
this legislation. Obviously, as I think you heard from the previous
panel, there still are a diversity of views with respect to the vary-
ing issues. There are a number of issues involved in the IFQ pro-
gram.

Let me start with the whole issue of transferability. I know you
mentioned, Dr. Sutinen, that without transferability you devalue
the IFQ program, and IFQ’s will be rare. I have also included sun-
set legislation because there are some concerns about what the di-
rection or outcome would be of an IFQ program. For example, as
you heard previously, there is concern about the consolidation of in-
terests in the hands of a few, the concentration of it; and also
whether or not an IFQ is working. To what extent can we have
control over a program that may not be working well.

So that was the concept behind the sunset provision in this legis-
lation. Now, I know that maybe 5 years may not be long enough
for those who are making the business decisions and for long-term
decision making. But in the final analysis, it was meant to provide
some ability for control in the event that the program is not work-
ing well or that you do see the shares ultimately in the hands of
a very few.
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Dr. SUTINEN. In looking at the evidence with the implementation
of IFQ programs around the world, most of them—not most, but
many of them—initially prohibited trading. Just like our fisher-
men, they are concerned and the communities are concerned about
the disruption and consolidation. Almost immediately, however, the
gains from trade are perceived by the players in the process and
they begin to put pressure on, whether it is the legislature or the
managers, to relax those restrictions.

I think it is very logical to start out in many cases with these
restrictions. But in other cases, particularly new fisheries where
there are few players, they may not be necessary. But set up a
framework whereby they can be modified and relaxed flexibly, im-
mediately if necessary, if appropriate, maybe 5 years in some cases,
maybe longer in others, maybe never. Some fisheries still have non-
transferable quotas.

Does that help answer?

Senator SNOWE. Yes, it does, yes.

Dr. Orbach, what is your comment on that? I know you are op-
posed to the sunset provision, but how else, how better do you ad-
dress the question of potentially an IFQ not working well? I know
we could subject the program to review by the Secretary of Com-
merce, the Department of Commerce. But as we have seen pres-
ently with the review of fishery management plans, it has not
worked well. It is grappling with the bureaucratic aspects of that
kind of decision making once you remove it from the council or the
area of jurisdiction for the fisheries, and that is a problem. We hate
to remove it from the local area as much as possible, because it
does get involved in the Federal bureaucracy. We have seen that
in our past experiences with the management plans of the fish-
eries.

Dr. OrRBACH. I understand that. Rather than say I am opposed
to them, I simply think people ought to be informed about the con-
sequences of having such a provision. Now, if you are concerned
with review and critical decisionmaking about how the program is
working, there are a number of ways to do that. There is a system
that has been designed down in Australia called the drop-through
system, where in fact the rights you purchase are for 20 years with
overlapping systems that come into play and decisions that are
made to stay in the system or to transfer to a new redesigned one.

So there are other ways besides strict sunset provisions to take
this into account. I think the important point is that if you have
any kind of a decision time line, that it is clear how you are going
to act before that deadline occurs. What is it you are going to mon-
itor? How is one going to decide whether something is working or
not? What data and information are you going to need to give peo-
ple reasonable expectations about how the system is going to work?

The other thing about a sunset provision is that there is sort of
a presumption there that you may actually want to stop it and for-
get the whole thing. I would simply point out that the history of
these systems worldwide is that nobody has ever decided that be-
cause, as Dr. Sutinen pointed out, they by and large work to do
what they were intended to do.

Senator SNOWE. Thank you.
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Mr. Crockett, you mentioned a national review panel or an inde-
pendent review panel for the program. Are you seeking to exclude
the fishermen from that panel? Would that be your intention?

Mr. CROCKETT. No, we are not seeking to exclude fishermen. We
are just seeking to exclude people who have a direct financial stake
in IFQ programs, so that they are independent.

If I could, I would like to talk about transferability——

Senator SNOWE. Because generally the fisherman do have a fi-
nancial interest. The owners of the fishing vessels generally do. So
obviously you would be excluding them.

Mr. CROCKETT. I meant specifically a financial stake in an IFQ
program. So they would not be reviewing their own programs to de-
termine whether they should continue or not, so they would be a
step removed. But we are not suggesting that fishermen not be ex-
cluded, just fishermen with a direct financial stake in that IFQ pro-
gram.

If T could just comment on this, we do not have a position on
transferability, but we certainly feel that there needs to be—if
there is transferability, that you absolutely have to have a hard
sunset that has some teeth to it. I think you heard testimony in
the earlier panel where one of the witnesses said that you could not
change the halibut-sablefish fishery because lots of money had
changed hands, millions of dollars had changed hands. That is pre-
cisely the problem with this, that if you want to make changes to
it, you want to make midcourse corrections, it is going to be very
difficult if lots of money has changed hands. You can have all the
law you want saying that this is not property, it is revocable. It is
going to take on the trappings of property.

Senator SNOWE. Interesting point.

Dr. Orbach, Dr. Sutinen, do you think that we should have an
independent review panel of some kind to examine the performance
of the IFQ programs?

Dr. ORBACH. I personally think that is a very good idea. I think
I have every faith in the council system, but there are only a cer-
tain number of people who can participate in it effectively at any
given point in time. I think functions such as the National Acad-
emy review—there are a number of ways to set up reviews such as
that and to ensure their objectivity. I think it is a very good idea.

Senator SNOWE. Dr. Sutinen?

Dr. SUTINEN. I think that is a logical direction to go in. But I
would like to see a set of criteria laid down early on as to what
is going to be used to pass judgment. There are some basic things
in the Magnuson—Stevens Act and elsewhere you could build on, of
course: serving the interest of the resource, fishing communities
and a number of things. As long as those are laid out and are ob-
jectively measurable, I think a review is a good idea.

Senator SNOWE. Thank you.

Senator Stevens.

Senator STEVENS. Mr. Crockett, I am not sure I like what I am
hearing. It seems to me you are suggesting a nationalization of the
regional councils, a permanent review before the IFQ’s go into ef-
fect, and a review of people who do not have any interest in the
IFQ’s as we go along. That is not this system. It is not the Magnu-
son—Stevens Act, I will tell you. I will totally oppose bringing to
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Washington and to some national review board the control over re-
gional council decisions. I think you better back off, because that
is not what this is all about.

This is about the independence of regions in terms of deter-
mining their own fate. That is worse than bringing it back to the
NSF. You might as well just repeal Magnuson—Stevens Ac